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Objection (Eksepsi)

For and in the Interest of

PT Newmont Minahasa Raya (PT NMR)

Accused I

(filed 19 August 2005)

Having read and listened to the reading of the Bill of Indictment and having reviewed how the investigation process was performed before this case was presented in this trial, there are many strong and fundamental legal grounds for the Accuseds to submit an objection (eksepsi) in respect of the Bill of Indictment. First, because Law No. 23 of 1997 regarding Environmental Management (“EL”) in conjunction with the Law on Criminal Procedure (LCP) stipulate the [investigation process] and make it [comply with] due process of law principles, translated by Prof. Mardjono Reksodiputro in his book Hak Asasi Manusia Dalam Sistem Peradilan Pidana (Human Rights in the Criminal Justice System), of 1999 page 27, as “a just legal process”.  Aspects of this principle that are not satisfied among other things are those that relate to (i)  hearing (examination in the prescribed forum) namely which forum should have competency over the matter, (ii) defense namely the right to include information in the minutes of investigation (“BAP”) before the Bill of Indictment is prepared. Second, the investigation process which is recorded in the BAP and the Bill of Indictment do not comply with and or meet the legal requirements regarding how an environmental dispute or an environmental crime should have been processed. Third, how the Bill of Indictment was prepared and the legal consequence of non-compliance [with the relevant statutory requirements].

In view of the above, we, the Defense Counsel for the Accused I, PT NMR, hereby submit an objection in respect of the Public Prosecutor’s Bill of Indictment.  This objection is based on Article 156 paragraph (1) of the LCP namely that the Bill of Indictment must be annulled and or the Bill of Indictment must be declared inadmissible if it does not meet the provisions of Article 143 in conjunction with Article 140 paragraph (1) of the LCP.  We describe below which parts of the Bill of Indictment the Accused I has an objection upon and states not to be in compliance with the relevant provision of the law, so that on this basis, factually and legally the Court has valid grounds to declare that the Bill of Indictment is void by operation of law and is inadmissable as the basis for a trial to determine the truth and justice in this case. 

To be clear, from our review of the Bill of Indictment, we found: (1) not all of the BAPs, which are the result of investigations and which are the basis for the Public Prosecutor in preparing the Bill of Indictment (see Article 140 paragraph (1) LCP) meet the requirements of the LCP, (2) the formal and substantive legal requirements of preparing a Bill of Indictment (see Article 143 paragraphs (2) and (3) of the LCP) are not satisfied, consequently it can be concluded that (i) the “due process of law” principle in preparing the BAPs as the basis for the bill of indictment, and (ii) the requirements of the LCP in preparing a Bill of Indictment, are not satisfied, therefore the Public Prosecutor’s Bill of Indictment in this case must be void by operation of law and must be declared by the court to be inadmissible. 

Honourable Panel of Judges,

Immediately after the Bill of Indictment is read, therefore, the Accused I in answering the question from the Chariman of the Panel of Judges on whether [the Accused I] understands the Bill of Indictment, the Accused has informed that “as a representative of the company, I do not understand the indictment, there is no pollution at Buyat Bay nor has the company ever received any single notification received by the company.  This indictment is the first notification received by the company” [Note: in English].  The unofficial translation is, “as a representative of the company, I don’t understand the indictment, there is no pollution at Buyat Bay nor has the company ever received any single notification received by the company.  This indictment is the first notification received by the company” [Note: in Indonesian language].  To be clear, moreover, as further elaborated below, and to be  considered and given attention, there are at least six (6) legal arguments for the objections of the Accused I, PT NMR, against the Public Prosector’s Bill of Indictment.  We hope that the six (6) legal arguments will be accepted by the Honourable Panel of Judges in the consideration of their decision.  

We will first provide the legal facts that indirectly relate to the formulation of the contents of the Bill of Indictment, but is related to the result of the [Police] investigation namely the BAPs which serve as the basis of the Public Prosecutor’s Bill of Indictment.  Then this Exception will be followed with an objection on the formulation of the contents of the bill of indictment itself, namely whether it has satisfied the formal and substantive requirements of Article 143 paragraph (2) points a and b of the LCP.

Honourable Panel of Judges and The team of Public Prosecutors,

1. The legal relationship between PT NMR and the Government of Indonesia is the Contract of Work (COW) that received legitimacy from the House of Representatives and approval from the President, so that the COW has a special character.  The COW grants PT NMR additional rights of due process namely an obligation by the Government of Indonesia to give written notice in the event that PT NMR commits a breach including in respect of an environmental matter, such as that described in the bill of indictment; and the obligation of PTNMR to remedy the breach.  Such written notice has never existed (see, COW, Article 20 paragraph (1)).

First and prior to providing a detailed legal description regarding the validity of the Bill of Indictment, we would like to present the legal relationship between PT NMR which in the Bill of Indictment is named as Accused I as a public company that invests its capital in Indonesia in mining on the basis of a COW.  A Contract of Work is a contract between the Government of the Republic of Indonesia and PT NMR. The state symbol of the Garuda eagle is affixed upon the Contract of Work, which symbol is used only in respect of a formal state official matter (see, Article 7 paragraph (1) PP 1958 No. 43 in conjuction with Article 36A of the 1945 Constitution).  The Minister for Energy and Mineral Resources (MEMR) represents the Government, in this case [representing] the State, in signing the Contract of Work. The Contract of Work, which under the Civil Code is a law among the parties thereto, received approval from the House of Representatives and the President. Therefore the Contract of Work which received legitimacy from the state, making it substantially equivalent with statutory norms, thus the provisions in the COW are different from contracts that are merely the result of the consensus of the parties that entered into them.

The rights and obligations constitutes norms that are binding among the parties under the COW are especially important to a foreign investor in the mining sector such as PTNMR which is 80% owned by Newmont Mining Corporation, based in Denver, the United States.  This is because a mining project requires a long-term commitment and long-term investment, therefore it is fundamental and crucial to mining companies to receive assurance of stability and certainty during the term of operation granted to them.  The concept of a COW was adopted by Indonesia for these purposes, namely to provide just such certainty and stability.  It is therefore imperative and relevant that the COW be respected, honored, and enforced, and be carefully considered by the Panel of Judges in examining the Bill of Indictment.

Honourable Panel of Judges and The team of Public Prosecutors,

The COW stipulates the rights and obligations of the parties thereto, including a mechanism for dispute resolution in the event of an environmental issue and difference of opinion between the Government and PT NMR. Article 2 paragraph 3 of the COW on the one hand provides PT NMR’s obligation namely to conduct all operations and activities so as to avoid waste or loss of natural resources, to protect natural resources against unnecessary damage. Then Article 2 paragraph 4 provides that PT NMR shall conduct its operation under the COW, in such a manner as to minimise harm to the Environment and shall utilise recognized modern mining industry practices to protect natural resources against unnecessary damage, to minimise pollution and harm emissions into the environment, and dispose of waste materials in a manner consistent with good waste disposal practices. The company shall otherwise conform with the relevant environmental protection laws and regulations of Indonesia.  

On the other hand, Article 20 paragraph 1 of the COW stipulates the Government’s authority namely to deliver a written notice of any default to the company and the company is given a period of 180 days (which must be stated in the notice) after receipt of the notice to correct the default. (see, a summary of some of the rights and obligations under the Contract of Work, Appendix E-1).  Finally, in the event of a dispute, the COW stipulates “all disputes” will be settled by mediation or arbitration to overcome differences between the parties (see, Article 21 of the COW).

Honourable Panel of Judges,

Up to the time when the Bill of Indictment was read, it is public knowledge, that there has never been one written notice of a breach as provided for in the COW which PT NMR, the Accused I, received from the Government of the Republic of Indonesia including in respect of an environmental issue which is now the substance of this Bill of Indictment.  A description on whether the due process rights have been exercised is not found in the Bill of Indictment.  Just by this reason only, namely the fact that the Accused was not given the opportunity to exercise the due process rights given by the Government, including the President and the House of Representatives, to PT NMR under the COW, there are valid grounds for the Court to declare that this Bill of Indictment is void by operation of law or at least inadmissible.  This is because the Accused is merely a victim because of a legal process which sets aside [the Accused’s] existence based on valid laws.  In other words, just on the basis of the COW, this Bill of Indictment is premature for a criminal prosecution.  Because, for whatever reason, the legality principle and the principle of “...honest and impartial” must be applied consistently in all levels of the court system” (see, general elucidation point 3e of the LCP).

2. The case is an “Environmental Dispute” and its resolution must comply with the EL as a lex speciale by prioritising methods other than a Bill of Indictment, but by means of administrative penalties, Alternative Dispute Resolution or submission of a civil claim.

As can be drawn from the Bill of Indictment, the time of the crime in this case commences since October 1997, while PT NMR commenced production in 1996, [this] is actually about an environmental dispute as stipulated in Law No 4 of 1982 regarding Basic Provisions of Environmental Management in conjunction with Law No. 23 of 1997 regarding Environmental Management (“EL”).  Article 1 point 19 EL descibes an “environmental dispute”, but does not contain a description of environmental crime.  Therefore, just from the general elucidation of the EL, there is an indication of where it lies within Indonesian jurisprudence [i.e. science of law].  It lies within the area of public administration law and the criminal provisions in the EL is a part of public administration law.  In this regard, Prof. Koesnadi Hardjasoemantri in his book Hukum Tata Lingkungan (Environmental Administration Law), seventh edition, fourteenth publication, 2000, published by UGM Press, page 38, stated “...environmental law is a judicial instrument for the management of the environment.  Considering environmental management is peformed by the Government, then a major part of environmental law is public administration law (bestuurrechts).”

This is the reason why, in the EL, “environmental dispute” is defined as “a disagreement between two or more parties which arises as a result of the existence or suspected existence of environmental pollution and/or damage”.  Of the two parties, on the one side, is the state, because environmental management is principally a responsibility of the state (see, Article 3 EL-97) and is implemented by the government (see, Article 8 EL-97).  On the other side, a “business or activity with the possibility that it can give rise to a large and important impact on the environment” (see, Article 15 EL).  In view of this, the EL from the beginning sees “existence or suspected existence of environmental pollution and/or damage” as a dispute, in other words, as a dispute it is considered to be the subject of civil law or administrative law; not as a crime, which is part of criminal law.  However, what we are seeing in this trial is that an “environmental dispute” is viewed as a crime.  Ironically, outside this trial, there is also a civil claim (under civil law) and an administrative Law action by the Government, through the Coordinating Minister for the Economy, Mr. Aburizal Bakrie.  It is to be noted that the Public Prosecutor’s civil claim, which predates this Bill of Indictment, has demanded, among other things, the imposition of an administrative penalty as provided for under Article 47 EL which is the same as the Bill of Indictment namely in the form of an environmental recovery.  Therefore if the Bill of Indictment is admitted, then all of the the Accuseds  will face two different punishments in respect of one action, namely through a criminal indictment and a civil claim. 

In the mean time, as published in news media, which has become public knowledge, the Government has appointed the Coordinating Minister for the Economy, Aburizal Bakrie as the coordinator for the Negotiating Team which will resolve this “environmental dispute” by out of court settlement namely using an alternative dispute resolution as intended by the EL. Consequently, this “environmental dispute” will be resolved simultaneously not only  by criminal law (as per the Bill of Indictment), civil law (a court claim that is being processed by the South Jakarta District Court), but also by way of ADR under the coordination of the the Coordinating Minister’s Negotiating Team, all at once.  All this resolution process is performed simultaneously and at different places, where the accused does not have any opportunity to state why one “environmental dispute” is resolved accumulatively and simultaneously?  Honourable Panel of Judges, the Accused [now can] only follow all these processes.  However, the Accused must firmly state that the publicly known facts are contrary to a hearing in respect of a legal problem under the due process of law principle.

Honourable Panel of Judges,

The civil claim that was submitted by the public prosecutor, as touched upon above, on the basis that there is an unlawful act as meant under the EL that is exactly the same as the basis of the Bill of Indictment.   The official claimant is the “State of the Republic of  Indonesia cq. The Government of the Republic of Indonesia cq. The Minister of the Environment represented by the Attorney General of the Republic of Indonesia, as State Attorney.  The claim uses the letterhead of the Attorney General’s office.  Defendants I and II are the same namely the Accused I and Accused II. The State Attorney in its claim demanded damages for tangible losses of USD 117,680,000.00 (one hundred seventeen million six hundred and eighty thousand United States Dollars) and intangible losses of Rp. 150.000.000.000,00 (one hundred and fifty billion rupiah), it also claimed to have an environmental recovery action to be carried out, and to resettle community members. This indicates that the State Attorney’s civil claim is analogous with what is stated by the Public Prosecutor in the Bill of Indictment which the accuseds are currently facing (see, Claim, Appendix E.4).

The Bill of Indictment against the accused is formulated using the alternative method, in which there are four alternatives as follows, primary, unlawfully intentionally committed an action that resulted in environmental pollution and or environmental damage as stipulated in and subject to a criminal penalty under Article 41 paragraph (1) in conjunction with Article 45 in conjunction with Article 46 paragraph (1) and Article 47 EL. Subsidiary, in violation of prevailing regulations intentionally releases or disposes substances, energy, and/or other components which are toxic or hazardous onto or into land, into the atmosphere, or surface water, knowing or with good reason to suppose that such act could give rise to environmental pollution and/or environmental damage or endanger public health or the life of another person  as stipulated in and subject to a criminal penalty under Article 43 paragraph (1) in conjunction with Article 45 in conjunction with Article 46 paragraph (1) and Article 47 EL. Sub-subsidiary, because of its negligence committed an act which resulted in environmental pollution and/or environmental damage as stipulated in and subject to a criminal penalty under Article 42 paragraph (1) in conjunction with Article 45 in conjunction with Article 46 paragraph (1) and Article 47 EL. Sub-sub-subsidiary, because of its negligence committed an act that releases or disposes substances, energy, and/or other components which are toxic or hazardous onto or into land, into the atmosphere, or surface water, knowing or with good reason to suppose that such act could give rise to environmental pollution and/or environmental damage or endanger public health or the life of another person. 

Honourable Panel of Judges,

If the EL as a lex speciale which is the basis for the Bill of Indictment to prosecute the Accused, and by the fact that obviously the substance of the Bill of Indictment is an “environmental dispute” so that it  comes under the scope of public administration law or civil law, then the resolution that is consistent with this legal principle is to be found in the COW and the EL.  To be exact, it is to take the form of an administrative action, or a civil claim, or in the case of PT NMR in the form of an alternative dispute resolution, therefore the Bill of Indictment as a criminal instrument must be declared inadmissible.

3.
The procedural law in this criminal case where there is an indictment regarding an “environmental dispute” is that found in the EL in conjunction with the KLH-POLRI-JA Joint Decree in conjunction with LCP and this procedural law was disregarded.

The EL not only stipulates the substantive law but in certain aspects stipulates the procedure law such as in respect of an investigation (see, chapter VIII article 40 EL). Consequently in respect of an investigation of an environmental matter, the EL serves as lex specialis. As a special law, the EL can set aside laws that are of a general nature, in accordance with the principle lex speciale derogat lex generale.  Article 40 Chapter VIII EL which stipulates matters regarding investigations is followed by Chapter IX regarding criminal penalties, Article 41 to Article 48.  In addition to this, the general elucidation, and it must be noted that the general elucidation applies to all of the articles in the EL, contains the “subsidiary principle”.  In other words, the matter regarding investigations and the subsidiary principle as found in the EL serves as lex speciale and cause the procedural law provisions as found in the LCP and other statutes become inapplicable. 

Article 40 EL regulates the existence of a Civil Service Investigator (PPNS) whose scope of work, duties and responsibilities are in respect of environmental matters.  The PPNS as an investigator is in line with the concepts and provisions of Article 6 paragraph (1) LCP which defines an “Investigator” as (a) a Police officer and (b) certain civil service officials who are given specific authority by statute.  At the same time, the existence of the PPNS is also provided for in the Police Law Article 14 f of Law No. 2 of 2002 regarding the Police. Then, Article 40 paragraph 2 EL regulates the authority of the PPNS in an environmental case investigation.  Finally, regarding the investigator and his authority, these are stipulated in a joint decree of KLH-the Police-Attorney General and KLH Decree 2004:77A (see, appendix E.2).  It is stressed there that an investigation on an environmental issue is carried out by a One Roof Integrated Team and a Secretariate at the KLH office.  Consequently, because by law this case is not an ordinary crime but a dispute (a crime in the field of environment), then in accordance with the regulations described above, the PPNS in this case the Integrated Team has the authority or is the one that should take the lead in carrying out the investigation and in preparing the BAP as the basis of a Bill of Indictment.  However, in this case, the Public Prosecutor’s Bill of Indictment is prepared on the basis of a BAP prepared by an investigator of the National Headquarters of the Police which does not comply with the procedural law that must be followed.  In other words this Bill of Indictment was prepared on the basis of an illegal investigation and must therefore be declared inadmissible (see, Article 156 paragraph 1 in conjunction with Article 143 paragraph 2 b of the LCP).

4.
In an environmental dispute the application of the “subsidiary principle” is mandatory, which has been followed up by the Public Prosecutor with technical guidelines but in fact was not applied by the Public Prosecutor as evidenced by the existence of this Bill of Indictment

Environmental Law, as stipulated in the EL, is a new regime of legal rules which is a subset of Public Administration Law.  Environmental Law as a new regime of legal rules can be concluded from the EL itself, namely: “This law (i.e. the EL) contains environmental law.  Apart from this, this law will be a foundation for evaluating and adapting all applicable laws and regulations.” (see, general elucidation EL  point 7 paragraph 4).  As a new regime of legal rules that is of a special nature, it stipulates further how an environmental dispute is to be resolved.  In the general elucidation of the EL, it is stated that as a support to administrative law, the application of criminal law continues to attend to the subsidiary principle, namely that criminal law should be used if sanctions in other fields of law, such as administrative penalties and civil penalties and alternative environmental dispute resolution are not effective and or the level of blameworthiness of the relevant party is relatively serious and or the result of the activity is relatively large and or the action gives rise to social unrest  (see, general elucidation, point 7, sixth paragraph EL-97).

To be exact, as stipulated by the Attorney General’s office in a more technical stipulation that must be observed, it is stated that in carrying out an investigation, the subsidiary principle must be applied.  Meaning, that if there is suspicion of a violation of the environmental law, this must be followed by an administrative action, if this is not effective, by ADR.  If both measures are not successful then by a civil claim.  Finally, if all of these are not effective, the ultimate remedy is the criminal law process (see, Jampidum 60/E/Ejp/01/2002 dated 29 January 2002, Appendix E.3). Thus the legal action to resolve an environmental issue, from the point of view of the Accused hearing is sequential and gradual: administratitive, then civil claim, ADR and criminal process as the ultimate remedy, these are alternative in nature, not cumulative.

In this “environmental dispute” case, the above subsidiary principle was applied incorrectly, and did not follow the EL and the Attorney General’s guideline.  Furthermore, using a strange process that has no valid legal basis, namely a cumulative resolution process in various fora.  One of which is the Bill of Indictment which the Accused is now facing.  The mistake, which, to be exact, takes the form of this Bill of Indictment, if it is left unattended will increase the losses suffered by the Accused.  As discussed earlier above, in this environmental dispute, in addition to naming PT NMR as an accused, it is also, at the same time, put in a position as a defendant at the South Jakarta District Court, and both actions are initiated by the Public Prosecutor.  While [it is known that], the importance of compliance with the subsidiary principle becomes more pronounced in the PT NMR case because the Government has contractually bind itself to PT NMR to resolve disputes by mediation or arbitration (see, COW, Article 21) and not by a bill of indictment.

Additionally, the Government also publicly stated that it will resolve the civil claim by out of court settlement, thus an alternative dispute resolution method is being employed (see, newspaper clipping Appendix E.5).  This indicates that the environmental dispute is being resolved by employing all available legal methods in an overlapping manner.  Is this a matter that is relevant to be presented in this objection?  The answer is it is very relevant because, first, the court actions must comply with the procedures set forth under the EL and LCP, second, under the LCP an investigation must respect the basic human rights of each person (see, elucidation of Article 5 in conjunction with Decree of the Minister of Justice No. M.01.PW.07.03 of 1982 regarding LCP implementing guidelines, Appendix- E.6).  This is because the two punishments in respect of one action is a violation of basic human rights, which is more fundamental that the legal right itself.

Under the subsidiary principle, criminal law should serve as the ultimate remedy only.  Although it is possible that criminal law can be directly applied, this is more of an exceptional and extra-ordinary nature such that there must be a particular condition must be present namely (i) administrative penalties are not effective, (ii) civil penalties are not effective, (iii) ADR is not effective and or “the level of blameworthiness of the relevant party is relatively serious and or the result of the activty is relatively large and or the action gives rise to social unrest”.  However, as we can see from the Bill of Indictment this condition is not present. In fact the Bill of Indictment merely mention that as a result of pollution “members of the Dusun Buyat community suffers itchiness”; a disease that is truly not an extraordinary disease. Itchiness is common to all people.  

Honourable Panel of Judges,

At the same time, the person who first reported this criminal case to the Police has withdrawn her report (see, Appendix E.7).  The same goes for a civil claim that was submitted by an NGO, this has been withdrawn at the mediation stage at the South Jakarta District Court (see, Appendix E.8).  Finally, neither an administrative penalty nor a written notice has ever existed, while if one looks at the Government’s authority, in this case  KLH, under the EL, it has a large role, the EL uses the phrase “preemptive, preventive, and proactive” (see, Article 10 point (e)). Because, environmental management is an integrated effort to preserve environmental functions which covers planning policy, exploitation, development, maintenance, reparation, supervision and control of the environment (see, Article 1 point (2) EL).  In relation to this, if there is a breach of law on this matter, the Government, in this case KLH, can revoke the [relevant] business permit (see, Article 27 EL-97) or order an environmental audit (see, Article 29 EL-97).  However, all this has never occurred before the existence of the Bill of Indictment.  

To the contrary, to be exact, the PROPER program which is an instrument of the KLH and which is of an imperative nature, not of voluntary nature, to encourage companies in managing the environment using positive image instruments, for companies that apply good environmental performance, and negative image instruments for those with a substandard environmental performance.  The positive image incentive uses color rating indicators: gold, green, and blue, and the image disincentive uses color rating indicators red and black.  A red rating for “businesses and or activities which has performed pollution and or environmental damage control but has not yet reached the minimum conditions as provided for under the prevailing laws” and a black rating  for businesses and or activities which has not yet implemented any meaningful pollution and or environmental damage control.  
There are many companies that are of red or black rating in the PROPER program but are not indicted by the Public Prosecutor (see, “Sekilas PROPER, dulu, sekarang and masa mendatang, terbitan deputi Bidang Pengendalian Dampak Lingkungan Sumber Institusi”, Kementerian Lingkungan Hidup, 2005 Appendix E.9).  One can clearly see that the law must not only be correct and be implemented honestly and impartially, but as stated in point 3 a of the general elucidation of the LCP stipulates “equal treatment of each person before the law without discrimination of treatment”.

Honourable Panel of Judges,

The Bill of Indictment prepared out of investigations that did not observe the proper legal requirements as provided for under the subsidiary principle and at the same time is publicly known to have not been made correctly, honestly and to have been made in breach of the principle of equality before the law, then the Panel of Judges as the source of protection must declare that this Bill of Indictment is void by operation of law or at least inadmissible.
5.
The BAP of the police investigator which covers the police report, and of the investigator, the suspect’s testimonial, testimonials of experts and witnesses that are the basis of the Bill of Indictment  were not prepared in accordance with the relevant laws.
Before the Bill of Indictment was submitted to this court, there was already a process completed.  The process is called a preliminary process.  As the case is one that is not a case regarding a complainable crime (delik aduan), it is initiated by the presence of a Police report or “LP” (see, LP No. Pol. LP/247/VII/2004/SIAGA-I Appendix E/I-10).  Based on this LP, an investigation was carried by the National Headquarters of the Police (“Mabes Polri”) which resulted in several minutes of investigation (“BAP”). Based on the BAP of the Investigator, the Public Prosecutor formulated and submitted the Bill of Indictment which was read at this court.  Because the court must comply with the laws and basic human rights, including when trying this case, the question is whether the BAP, which is the basis for the Bill of Indictment, is valid? If it is not valid, what is the legal consequence?  On the subject of the preliminary process, this will be described in detail below, to allow the honorable panel of judges to examine and consider whether, during the objection examination stage, the Public Prosecutor’s Bill of Indictment satisfies the formal and material requirements in accordance with Article 143 of the LCP.
5.1 
Police Report  (“LP”)

The LP which is the basis for the investigator from Mabes Polri to carry out investigations is one that was initiated by a dr. Jane Pangemanan.  In her report, she in essence stated that “as a result of disposal of tailings by PT Newmont Minahasa Raya into Buyat Bay since 1999, the local community whose daily livelihood depended on the waters of Buyat Bay suffered health problems and itchiness on the skin, some cause the sufferer to become disabled, and to die”.  However dr. Jane Pangemanan subsequently withdrew the report and stated that the “LP was premature because it has never been scientifically, comprehensively, and completely proven in detail, on whether the disease suffered by part of the Pantai Buyat community members was the result of the mining activities of PT Newmont Minahasa Raya”.  As a matter of fact, it was admitted that there were no evidence of any pollution (see, LP rescission letter Appendix E.11).  By the revocation of the LP then formally the “preliminary evidence” (see, Article 1 point (2), Article 21 paragraph (1)) which is the basis to carry out an investigation and the basis for the use of force are no longer valid.  In other words the investigator has violated the principle of presumption of innocense and did not meet their legal obligation consistent with the principle of legality and basic human rights because at the same time it applied the use of force: detention, travel ban and compulsory reporting (see, Article 5 in conjunction with Article 7 and their elucidation in conjunction with Kepmenkeh No. M.14. PW.07.03 of 1983) 

5.2
Regarding the Investigator 

As described earlier above, if the ultimate remedy is to be applied, -quod non- the investigation in an environmental crime should have been performed by the One Roof Integrated Team.  As an Investigator as stipulated in the Joint Decree, the Integrated Team should also be the one that carried out the detention (see, SEMA, 1983:15). Because, first, the joint decree was prepared based on the Police Law, the Prosecutor Law and the EL so that under Article 7 paragraph 4 Law No. 10 of 2004 regarding the Preparation of Laws and Regulations, it is a source of law, second, the Mabes Polri investigator in this case has imposed a travel ban on the individual suspects on the basis of another joint decree (see, Joint Decree of the Minister of Justice, the Attorney General and the Chief of Police No. M.01.II.01.02.Th.1988 No. Kep/008/JA/2/1998 No. KEP/01/II1988 regarding Direct Request from the Police to Immigrations in Emergency Situtations to Impose a Travel and Entry Ban upon a Suspect, Appendix E.12), third, the pre-trial review decision, which by law immediately becomes legal and binding, but now is in the process of a judicial review (Appendix E.13), confirmed that the Joint Decree is a source of law.

5.3 The Suspect

The suspect in this case is PT NMR as Accused I represented by Richard Bruce Ness and an individual namely Richard Bruce Ness himself only because of his possition as President Director.  Article 46 EL stipulates that a corporation that is an accused is represented by the management or if not by its management the Judge can order to have the management appear before him.  Meaning, that under the EL, PT NMR that has been named as the Accused, does not have to be represented by Richard Bruce Ness although he is one of the members of management. Because both of the accuseds are represented by one person, then this violates the principle of non self incrimination, namely that those who “jointly serve as accuseds” must provide testimonials (see, among other things Article 168 point b LCP).  In addition to this the identity of the Accused I was not stated in the Bill of Indictment but the identity of the Accused II which was unintentionally named as the representative of PT NMR.  The identity of the person representing and the person represented is totally different because the person representing cannot substitute for the legal consequences that may occur as a result of a legal decision.  Therefore, Article 143 paragraph (2) a in conjunction with Article 46 EL must be read as the identity of the legal entity PT NMR.  Because of this, the Bill of Indictment does not satisfy the formal requirement as stipulated in Article 143 paragraph (2) point a of the LCP namely “a Public Prosecutor shall prepare a bill of indictment which shall be dated and signed and which shall contain: the full name, place of birth, age or date of birth, gender, nationality, address, religion and occupation of the suspect.”
5.4
The Legal Obligation of the Investigator to Examine Witnesses and Experts of the Accuseds which have been requested to the Mabes Polri Investigator but has never been examined and their statements are not included in the BAP as a basis for the Bill of Indictment

The LCP stipulates that it is the right of a suspect to obtain information that is beneficial from witnesses and experts.  The LCP also stipulates that if the suspects so requires they should also be heard. Article 65 LCP reads, “A suspect or an accused is entitled to present a witness and or a person who has a specific expertise for the purpose of giving information that is beneficial for him”.  Article 116 paragraph 3 and 4 LCP reads, paragraph 3: “in the examination of the suspect, he is asked whether he wants witnesses that may be beneficial for him to be heard, and if he does, this is to be recorded in the minutes of investigation”.  Paragraph 4 stipulates: “in the event of the occurrence of paragraph (3) the investigator must summons and examine the said witnesses”. Although written requests have been given, (see, written request to present expert and witnesses, Appendix-E.14) to have witnesses and experts be examined and documents be submitted as evidence, all of which are to be made part of the BAP, these were never responded to.  The BAP of Richard Bruce Ness of 21 Desember 2004 in answering question No. 17 namely “Whether there are any other information relating to the investigation upon you as a person that acts for and on behalf of the the corporation PT Newmont Minahasa Raya that you wish to add?” It was replied with: “Yes, namely that: a. To support the statement and information or examination of this case, PT Newmont Minahasa Raya request the examination of witnesses who are beneficial and experts as indicated in the list which I have prepared and submitted”.  However up to the day when the Bill of Indictment was formulated on the basis of the BAP and read out, the witnesses and experts and documents have never been examined and was never made part of the facts and evidence in the BAP.

5.5 BAPs do not contain all the evidence gathered

In the gathering of evidence, the investigator has examined the former State Minister for the Environment, Nabiel Makarim.  However, the relevant minutes of investigation was not found in the result of the investigation or BAP, as seen from the dossier delivered by the Public Prosecutor to the Court.  Therefore the Bill of Indictment is based on BAPs that are incomplete, so that it is inadmissible as a basis for to make charges.

As a legal fact, the Bill of Indictment from the preliminary process as described above are (1) because the LP has been withdrawn, there is no basis to say that there is “preliminary evidence”, (2) the investigation performed by the Mabes Polri investigator of this environmental dispute (crime) is contrary to the One Roof Joint Decree, (3) the subsidiary principle was not observed and was applied incorrectly, namely by allowing overlapping to take place, (4) naming Richard Bruce Ness as representing the corporate accused and simultaneously in his own name violates the principle of non self incrimination as provided for among other things in Article 168 point b LCP, (5) the witnesses and experts requested to be examined by the Accuseds were never examined and their information were not included in the BAP.  Therefore the Bill of Indictment which is the basis for this trial was prepared in violation of statutory provisions, as provided for in Article 3 LCP.  In other words,  the BAP was prepared without complying with the requirements of the EL in conjunction with LCP and basic human rights provisions.  Therefore, the BAP is the result of an investigation that is void by operation of law and therefore cannot be used to prepare the Bill of Indictment which will be part of a process to enforce the law and uphold justice, noting the heading “In the Interest of Justice Based on the One Almighty God”.  Therefore, the Bill of Indictment must be made void or at least be declared inadmissible.

6.
The Bill of Indictment, to be exact, is a Bill of Indictment that is not accurate, not clear and not complete under Article 143 paragraphs (1) and (2) points (a) and (b) LCP.

The Bill of Indictment has been prepared in an inaccurate, unclear and incomplete manner, contrary to Article 143 LCP, in respect of the crime that is being accused.  Therefore such a bill of indictment is “void by operation of law” pursuant to Article 143 paragraph (3) LCP. Article 143 reads: “(1) A public prosecutor shall bring an action before a district court with a request that the case be promptly adjudicated, acccompanied by a bill of indictment; (2) A public prosecutor shall prepare a bill of indictment which shall be dated and signed and which shall contain: a. The full name, place of birth, age or date of birth, gender, nationality, address, religion, and occupation of the suspect; b. An accurate, clear and complete explanation of the offense of which accusation is made, stating the time and place where the offense was committed. (3) The bill of indictment which does not satisfy the provisions as intended by (2) letter b shall be void by operation of law”.
6.1.
The Bill of Indictment is inaccurate because: 

(i)
The indentity of PT NMR as an Accused in the Bill of Indictment is not found or stated instead that of the person who represents it in accordance with  Article 143 paragraph 2 a.  Because a criminal liability under the prevailing laws cannot be delegated or represented and therefore the identity of the liable party must be clearly stated in the Bill of Indictment so that there is no mistake as to who will be the subject of the execution thereof, error in persona;  

(ii)
The investigation was not performed by a One Roof Integrated Team pursuant to Article 40 EL in conjunction with the Joint Decree in conjunction with the LCP so that the result of the investigations in the form of BAPs that serve as the basis for the current Bill of Indictment is an action by the investigator that does not accord with the law, and must therefore be declared illegal; 

(iii)
The investigation and the prosecution did not apply and in fact violated the subsidiary principle under the EL and the Prosecutor’s mandatory internal guideline;

(iv)
Naming Richard Bruce Ness as a representative of the legal entity PT NMR as the Accused I and simultaneously representing himself as Accused II is a violation of the principle of non self incrimination adopted by the LCP so that this Bill of Indictment, which breaches the principles of the LCP, is void by operation of law.

(v) The time of the occurrence of the crime (tempus delicti) is not accurate and is obscure because the Bill of Indictment states that the crime occurred “within the time frame between October 1997 and 2004”, while in fact PT NMR had commenced exploration activities in 1994 and production in 1996 by placing tailings on the seabed.  If the reason is that the EL is used as the basis for the Bill of Indictment is Law No. 23 of 1997, this is wrong, because Article 49 EL stipulates that the EL [Law No. 23 of 1997] will only take effect 5 years afterwards, namely in 2002.  Furthermore, because there is no difference between the activities and or placement of tailings before and after 1997 from all the activities of PT NMR which pursuant to the EL then such formulation of the tempus delicti is obscure (obscurum lebellum).   Therefore the Bill of Indictment must be declared to be one that is not accurate;

(vi) The Indictment applied a quality standard that should have been stipulated by a government regulation not by a letter or a decree of the Minister of Environment.  However, the Bill of Indictment on page 39 applies the tailing standard quality based on a Minister of Environment decree under Kepmen LH No.Kep-51/MENLH/10/1995 and letter of the Minister of Environment/Chairman of Bappedal No.B1456/BAPEDAL/07/2000 dated 11 July 2000.  The Ministerial decree and letter is not binding to the public or at least to this case, because the stipulation of a environment standard quality must be in form of government regulation as implementing regulation of Article 14 paragraph (2) of the EL which states: “The provision regarding environmental quality standard, the prevention and rectification of pollution and the rehabilitation of its capacity shall be regulated by way of a government regulation.”  Therefore, it explicitly mentions the form [of legislation], namely a government regulation or “GR”, and not by a minister letter or decree.   

To be exact, the Minister of Environment Letter/Chairman of Bapedal letter No. B1456/BAPEDAL/07/2000 dated 11 July 2000 that is by hierarchy is subordinated to the Government Regulation in accordance with the legality principle, may not be used as the basis to prosecute and or later to punish the Accused because it does not fulfil the requirement under Article 14 paragraph (2) of the EL in conjunction with Article 7 paragraph (1) Law No.10 of 2004 regarding the Formation of Laws.  Based on this, the entire Indictment that applies the quality standards [that are used] as parameters under a letter of Minister of Environment/Chairman of BAPEDAL mentioned above, must be set aside.  In other words, the Bill of Indictment that applies such letter is an indictment that is not accurate and therefore must be considered void by operation of law or at least be declared inadmissible.    

(vii) The formulation of the Bill of Indictment on B3 waste and its permits is contradictory.  The primary indictment in page 43 third paragraph in essence states that PTNMR did not have a license to dispose B3 wastes and that its operational activity was not adjusted to the provision of Article 18 of GR No.19 of 1999.  However, in its subsequent elaboration on the same paragraph, the Indictment also concedes that PTNMR had been allowed to dump tailings into Buyat Bay based on a letter from the MoE/Chairman of Bapedal No. B1456/BAPEDAL/07/2000 dated 11 July 2000.  The drafting of the Bill of Indictment, which contains contradicting statements, means that the Bill of Indictment is not accurate.  Because, if PT NMR’s tailings constitute B3 waste, it is impossible that the MoE/Head of Bapedal issued a letter that allowed the Accused I to dispose of tailing into the sea.  Therefore it is impossible that after the GR coming into effect in 1999, then in 2000 the MoE allowed PTNMR to dispose tailings into the sea.  It is a legal fact that the MoE/Head of Bapedal actually issued a letter that allowed the Accused I to dispose of tailings into the Buyat sea, thereby proving that the Bill of Indictment itself admitted that the tailings is not B3 waste.  Therefore the Bill of Indictment one that is not accurate.

(viii) The Bill of Indictment incorrectly defined the consequence of pollution because there has never been a regulation and or a regional regulation regarding the designation of Buyat Bay.  Referring to the definition of pollution as stipulated under Article 1 subparagraph 12 EL, must create an effect that result in the environment not being able to function in accordance with its designation.  To be clear on thismatter, Article 1 sub 12 reads, “Environmental pollution is the entry or the entering into of living creatures, substances, energy, and/or other components into the environment by human activities with the result that its quality decreases to a certain level which causes the environment not to be able to function in accordance with its designation.”
Referring to Article 1 point 12 EL the description in the Bill of Indictment should have should have formulated what part of the environment that “is not able to function”, but the indictment instead merely mentions “resettlement of community members” as a result of the pollution and this is not found in the investigation result or BAP. In reality, the news on “resettlement of community members” is post factum which means that it happened after the investigation of this case was completed.  As a consequence, from the description given in the Bill of Indictment regarding the relocation of community members, one can conclude that the Bill of Indictment was prepared based not only on the BAPs of the investigator in this case, but also based on sources of information outside the BAPs, this has no justification under the criminal procedure law.   Therefore, it gives a strong a legal basis for the Accused to request the court to declare the Bill of Indictment to be void by operation of law.  

Furthermore, without any description [in the Indictment] of any law that regulates the designation of Buyat Bay, then the Bill of Indictment does not have a purpose to achieve in the prosecution process.  While the designation of the sea is something that can objectively proven by a regulation, as provided in the elucidation of Article 4 GR No.19 of 1999 regarding the Pollution Control and/or Damage to the Sea: “the sea water quality standard is determined based on its designation, among other things: sea water quality standard for tourism and recreation (for bathing, swimming, and diving); sea water quality standard for conservation of floral natural resources and its ecosystem.  While the standard criteria for the damage to the sea is determined based on the physical condition of the sea, among other things: coral reefs, mangrove, and overflowed fields”.  In other words, it is recognised under the  environmental law the concept of  “a designation of spatial layout” which also includes the designation of sea that must be determined in one legislation.  With this stipulation, it can be known not only  the designation that has certain criteria, but also the criteria of damage.      

That the designation of this spatial layout must be based on a stipulation, can also be seen in paragraphs b and c statutory consideration of Law No.24 of 1992 on Spatial Planning which state as follows: b. “That the management of diverse natural resources on land, at sea and on air, must be performed in a coordinated and integrated way with human resources and man-made resources in a pattern of sustainable development by developing spatial layout in an integrated environment...”; c. “That the laws and regulations relating to the utilization of space have not accommodated the demands of the progress in development so that it is necessary to lay down the law on spatial layout”.
Furthermore on “spatial layout”, the following are quoted from several legal articles that continue to be relevant, namely Article 1 paragraph (1), Article 9 paragraph (1), Article 10 paragraph (2) and Article 21 paragraph (5) of Law No.24 of 1992 on Spatial Layout which read as follows: Article 1 paragraph (1) “Space is a place which encompasses space on land, space at sea…”. Article 9 paragraph (1) “The spatial layout of the Provincial/First Level Regions and Second Level Regions/Regencies/Municipalities, in addition to space on land, also encompasses the space at sea and the space on air up to a certain extent as stipulated by laws and regulations”.  Article 10 paragraph (2) “The spatial layout of rural regions and urban regions shall be established to: a. Improve the function of rural regions and urban regions…”. b. Compose the utilization of spatial layout … ”.  Article 21 paragraph (5) “The Spatial Layout Plan of the Provincial/First Level regions is stipulated in a regional regulation”.
The Bill of Indictment does not describe whether there is a determination on the designation of Buyat Bay as there should have been as quoted above.  Consequently, pollution as referred to in Article 1 point 12 EL will not be found in this trial because there has never been a determination regarding such designation. 

(ix) The Bill of Indictment is wrong regarding the definition of “surface water” referred to in Article 43 paragraph (1) EL.  The indictment has not been accurate, applying the phrase surface water to sea water.  PT NMR, the Accused I, has received approval from the Government of the Republic of Indonesia to place tailings on the seabed.  The approval of the Government can be seen from the approval given to the AMDAL which describes the technical method of tailings placement on the sea bed so as not to cause pollution, or at least consistent with the projections of the AMDAL.  However, what is accused against the Accused is Article 43 paragraph (1) EL which reads as follows: “Any person in violation of applicable legislation releases or disposes of substances, energy and/or other components which are toxic or hazardous onto or into land, into the atmosphere or surface water, imports, exports, trades in, transports, stores such materials, operates a dangerous installation, while knowing or with good reason to suppose that the action can give rise to environmental pollution and/or environmental damage or endanger public health or the life of another person shall be subject to a maximum of 6 (six) years imprisonment and a maximum fine of Rp300,000,000.” Also Article 44 paragraph 1 which reads as follows: “Any person who in violation of prevailing laws and regulations, due to their negligence commits an action as meant in Article 43, shall be subject to a maximum of 3 (three) years imprisonment and a maximum fine of Rp100,000,000 (one hundred million Rupiah).”
As described above, PT NMR, the Accused I, disposed of tailings not on surface water but on to the seabed.  Surface water has been defined in several pieces of legislation as follows.  Article 1 (a)  Joint Decree of the Minister of Public Works and the Minister of Mines and Energy No.04/Kpts/1991, No.0076/k/1001/M.PE/1991 regarding the Usage of Water and or Source of Water for Mining Activities including Oil and Gas Minng and Geothermal which reads:  “...Surface Water is any water which originates from sources of water which are found above the surface of land including sea water that is used on land.”  Article 1 paragraph (3)  Water Resources Law No.7 of 2004 states:  “Surface Water is water that is found within layers of soil or rock beneath the surface of land.”
Therefore, the Bill of Indictment that cannot distinguish between “surface water” and “sea water” and which will serve as the basis for the prosecution is the Bill of Indictment which is not accurate so that it must be void by operation of law or be declared inadmissible.

(x) The Ecological Risk Assesment (ERA) study is not a regulation but has nonetheless been implemented by PT NMR, the Accused I, and approved by the Government of the Republic of Indonesia. 

The concept of an ERA study as a legal obligation is not stipulated in the prevailing laws and regulations of the Republic of Indonesia.  The ERA study is found in the Letter of the Minister for the Environment/Chairman of Bapedal No.1456/BAPEDAL/07/2000, but is used in the Bill of Indictment as a legal basis to prosecute the Accused.  As described earlier above, a letter of the Minister does not include in the form of legislation that can be a source of law on the basis of the hierarchy of laws under Law No.10 of 2004.  Therefore the ERA study is not a new form of regulation and therefore the contents thereof is not a legal norm which creates a legal obligation and be a basis to prosecute.

Although the ERA study is not a legal obligation, the Accused I has performed it in good faith, as admitted in the Bill of Indictment, page 9.  In fact, the ERA study that was performed by the Accused I on the basis of a request, has also received approval of the Government of Indonesia.  That the result of the ERA study has been delivered on 11 January 2001 has never been declared rejected by the Government.  Therefore, by law, through systematic intepretation, it is automatically accepted, by virtue of Article 16 GR No.27 of 1999.  Article 16 paragraph (2), paragraph (3) and paragraph (4)  GR No. 27 of 1999 which read as follows.  Paragraph 2  “A decision on the evaluation of term of reference as meant in paragraph (1) must be given by the responsible agency, within a maximum period of 75 (seventy five) business days as of the date of receipt of the term of reference …” etc.   Paragraph 3  “If the responsible agency does not issue a decision within the period referred to in paragraph (2), the responsible agency will be considered as having received …” etc.  Paragraph (4)  “The responsible agency must reject the term of reference as meant in paragraph (2) if the plan for the location of the implementation of the business and/or activity located within an area where is not suitable with a regional layout plan”.
6.2.
The Bill of Indictment is not clear, because:

(i.) The publicly known legal fact that at the same time the Public Prosecutor also submitted a civil claim where the Defendant I is the Accused I and the Defendant II is the Accused II.  The basis of the claim is unlawful act under the EL which is the same as the basis of this Bill of Indictment.  Including, in this matter, an administrative penalty as provided for in Article 47 EL.  The prosecution and or the requirement to be liable such as this falls under the category of “not clear” in purpose and will make the Accused to be far from the truth and justice, which should have instead been protected by the Prosecutor as this is his duty and obligation;

(ii.) Besides this, the Bill of Indictment contains, on the one part page 10 of the Bill of Indictment stated that PT NMR does not hold a permit to dispose of tailings on the sea bed, but on the other hand on pages 4 and 10 states that PT NMR has committed a violation of the parameters stipulated in a Letter of the MoE/Chairman of Bapedal No. B1456/BAPEDAL/07/2000 dated 11 July 2000.  The Bill of Indictment is not clear if an indictment is made for not holding a permit but at the same time the parameters stated in the permit is declared to have been violated by the Accused I;

(iii.) Besides this, the indictment regarding pollution refers to mercury (Hg) and arsenic (As) as referred to in pages 3, 10, 11, 20, 28, 29, 36, 37, 45, 46, 54, 63, 64, 72.  The fact that the Bill of Indictment repeatedly state the exceedances in respect of metals such as iron (Fe), cyanide (CN), and copper (Cu), on pages 4-8, 13-16, 21-25, 30-34, 39-43, 48-52, 57-61, 66-69 are not relevant to be mentioned.  Therefore the Bill of Indictment was formed inaccurately and is obscure.

6.3 
Letter of Indictment is not complete because:

(i) 
the testimonials of the former Minister of the Environment Nabiel Makarim was taken out from the BAPs, and therefore do not constitute as legal facts of the Bill of Indictment;

(ii)
at the same time the information not found in the BAPs, namely regarding the “relocation of community members”, is found in the Bill of Indictment, therefore such a Bill of Indictment is legally invalid and cannot be a basis for the trial to proceed;

(iii)
witnesses and experts and documentary evidence favorable to the Accused, and evidentiary letters have been submitted to the investigator, and is by law the statutory duty of the investigator to examine and their testimonials be included in the BAPs and included as legal facts regarding the crime in the Bill of Indictment, were not included in the BAP and therefore the information therein could not be the basis for the formulation of the Bill of Indictment as required under Article 65 in conjunction with Article 116 paragraphs (3) and (4) of the LCP.  Therefore the Bill of Indictment which does not include the testimonials, by law cannot be used as the basis for further prosecution and must be declared inadmissible.  

7.
Request:  The Bill of Indictment is Void by Operation of Law or be Declared Inadmissible

Honourable Panel of Judges,

Based on the above arguments, the legal arguments are clear and complete that the Bill of Indictment that was submitted and read in the previous court session in respect of PT NMR as the Accused I cannot be used as the basis to examine this environmental dispute, which was unilaterally turned into a criminal case by this Bill of Indictment.  In view of this we request that the Bill of Indictment be declared “void by operation of law” or at least be declared inadmissible because it does not comply with Article 156 paragraph (1) in conjunction with Article 140 paragraph (1) in conjunction with Article 143 paragraph (2) points a and b in conjunction with paragraph (3) of the LCP, with all its consequences.

Manado, 19 August  2005

Yours faithfully, Defence Counsel for PT NMR, the Accused I

Luhut M.P. Pangaribuan
H. J. J. Mangindaan

Rahmat S. S. Soemadipradja

Mochamad Kasmali




Nira S. Nazaruddin

************************************************************************

Exception:  Richard Ness

O  B  J  E  C  T  I  O  N (EKSEPSI)

FOR AND IN THE INTEREST OF 

RICHARD BRUCE NESS AS THE ACCUSED II

(filed 19 August 2005)
I.  INTRODUCTION

Honourable Panel of Judges, 

Honourable Public Prosecutor, ladies and gentlemen,

We, the Defence Counsel for the Accused II, would first like to take the opportunity to extend our gratitude to the One Almighty God, and to the Panel of Judges for the opportunity given to us to submit an Objection to the Public Prosecutor’s Indictment.

Allow us, for the interest of the Accused II, to submit an Objection to the Indictment made against the Accused II, Richard Bruce Ness, who worked at and was appointed as President Director of the Accused I since December 1999.  Although the Accused II acted as President Director of PT Newmont Minahasa Raya (PT NMR), the Accused II was neither an owner nor a shareholder of PT NMR, hence the capacity of the Accused II was as a professional, whose position and interests were no different than an employee.  

The Bill of Indictment of the Public Prosecutor is very obscure (obscuur libel) in that it confuses and makes difficult for the Accused II to make his defense.  The Bill of Indictment explicitly separates the Indictment made against the Accused I (Pages 2 to 36) and the Indictment made against the Accused II (Pages 37 to 72).  Strangely, however, the Public Prosecutor neither mentions, elaborates, nor provides any details of the criminal actions and conducts (strafbaarfeit) of the Accused II that are considered illegal and subject to penal sanctions.  The Public Prosecutor merely elaborates the actions and conducts of the Accused I that the Public Prosecutor considers illegal and subject to penal sanctions. 

The Public Prosecutor’s Indictment is very obscure, because on the one hand it seeks to indict the Accused II merely to invoke strict liability against the Accused II as the then-President Director of the Accused I (i.e. only because he held such a position), but on the other hand the Public Prosecutor in his Bill of Indictment indicts the Accused I separate from the Accused II.

If the Public Prosecutor wishes to indict the Accused II merely on the basis of his position as President Director of the Accused I because the Public Prosecutor considers the Accused II to be also liable for all actions of the Accused I that are alleged as unlawful actions and subject to penal sanctions, then an Indictment in the form of Indictment for “liability without fault or strict liability” is not recognised under the Indonesian criminal law system.  Strict liability is only recognised in civil law claims as meant in Article 1367 of the Indonesian Civil Code and in Article 35 of Law No. 23 of 1997 regarding Environmental Management (EL).

In another section of his Bill of Indictment, in the Primary Indictment (Page 45 first paragraph), Subsidiary Indictment (Page 53 last paragraph), Sub-subsidiary Indictment (Page 62 last paragraph) and Sub-sub-subsidiary Indictment (Page 71 second paragraph), the Public Prosecutor formulates the wrong doing of the Accused II as follows:


“-
That the Accused II as President Director of PT NMR, apparently did not take any action to prevent the increase of some of the parameters mentioned above which exceeded the stipulated Quality Standard.  The Accused II was also not serious in taking action to ensure that PT NMR possessed a permit to dispose of its waste, moreover, the Accused II who knew that PT NMR had not obtained a permit to dump tailings into the sea, but he allowed/did not give any instruction to stop the dumping of tailings into the sea by PT NMR.”

The wording of the Indictment against the Accused II as a passive act (an ommission) by referring to the actions of the Accused I.  But strangely, the passiveness of the Accused II caused the Public Prosecutor to indict the Accused II as violating Articles 41 to 44 of the EL, whilst all of these articles refer to actions or active conducts (commission).

The words “intentionally committed an action” in Article 41 paragraph (1), and the term “intentionally releases or disposes” in Article 43 paragraph (1), and the phrase “committed an action” in Article 42 paragraph (1) and Article 44 paragraph (1) of Law No.23 of 1997 show that the criminal event should be in the form of an action or active conduct of the person or the party alleged to have violated the law.

Furthermore, the way the Indictment against the Accused II was drafted refers to an action/conduct that arises out of the activities of the Accused I/PT Newmont Minahasa Raya, which means that the Accused II is indicted in the name of the Company.  In such case the Indictment should have been bound by Article 46 paragraph (1) EL which provides:

“If a crime as provided for in this chapter is committed by or in the name of a legal entity, company, partnership, foundation or any other organization, the criminal charges are made and criminal penalties along with procedural measures as provided for in Article 47 are imposed both against the legal entity, company, partnership, foundation or other organization concerned, and against those who give the order to carry out the crime or who act as leader in the carrying out of it and against the two of them.”

From the above provision, the Indictment should have described the form of action, (i) “those who gave the order” meaning how the order was given; and (ii) “who acted as leader in the carrying out” meaning how the Accused II lead the action.

Both quotes above are clear and can no longer be the subject of any debate because they contain meanings and purposes that  only active actions (commission) can be the subject of such criminal liability.  This is in line with the concept of criminal liability under the Criminal Code, but the Public Prosecutor’s Indictment was drafted the other way around, namely by [stating] the passive attitude of the Accused II.

It is also to be noted that the Indictment does not in any way describe the Accused II’s motivation to behave passively.  As referred to above, the Accused II is not the owner of the Company.  The Indictment should have explained what was the background or what motivated the passive behaviour of the Accused II, was it for the benefit or the interest of himself or [was it in the interest of] the Company.

If the criminal responsibility in the Indictment against the Accused II is merely because he behaved passively, then why does the Bill of Indictment not indict the other directors of the Accused I? While [in fact] the Articles of Association stipulates that if the President Director is indisposed, which matter does not need to be proven, another Director may perform the duties of the President Director.  Consequently, one can clearly see that the Indictment is odd.  (The Articles of Association of PT NMR are attached as Ad-informandum Appendix-1).    

From a reading of the formulation by the Public Prosecutor in the Bill of Indictment, of the action committed and the statutory law violated, it is clearly and easily visible that the Bill of Indictment is obscure, not synchronized and [the indictments therein are] inconsistent to one another.  How can  the Accused II be accused of “not taking action to prevent  a violation” or “being passive”, but be indicted of violating articles regarding acts of commission.

Honourable Judges, and Public Prosecutor.

You can imagine how difficult it is for the Accused II to prepare his defense against a Bill of Indictment which does not state the actions of the Accused II and when accountability for the actions indicted is not recognised under the Indonesian criminal law system, and the Bill of Indictment is obscure, not synchronized and inconsistent between the formulation of the Indictment and the articles [pursuant to which accusations are made].

It would be such an awful irony if the Public Prosecutor’s Indictment against the Accused II is not rejected by this Honourable Panel of Judges in its Decision on this Objection, because the Accused II would be forced to bear all the difficulties and suffering and will continue to suffer going through the entire process of this case until the end, merely to satisfy the desires of a small group of people who wants to drag the Accused II to the Courts although there are no legal grounds found [to do so].

We also wish to assert to the Honourable Panel of Judges that during the investigation, five employees of the Accused I has been the subject of a detention by the Police from September to October 2004 for a duration of 32 days.  The Accused II was not detained because of poor health.  The Accused II suffers from accute stress because he is indicted in his personal capacity in this criminal case.  How much longer must the Accused II suffer from attending the court trials on this case while there is no legal basis to indict him?

The Accused II has no other choice than to rely on the wisdom of the Judges who are currently examining this case to be independent in making their decision, to avoid pressures from any party, especially from political interference, and to pass a just decision in the name of the One Almighty God.

Honourable Judges,

That for satisfactory legal considerations to allow the Panel of Judges to come to a decision to end the Indictment against the Accused II without having to wait for the examination of the merits of the case, as meant in Article 156 LCP, we elaborate further on how obscure the Indictment is because the Public Prosecutor is inaccurate, unclear and incomplete in composing the Bill of Indictment, such that the Bill of Indictment does not fulfil the formal requirements as well as the material requirements under Article 143 paragraph (2) of the LCP.

IN RESPECT OF THE OBJECTION

II.
FORMAL REQUIREMENTS OF AN INDICTMENT

In respect of the formality of a Bill of Indictment, Article 143 paragraph (2) point a of the LCP states:

“(2)
The Public Prosecutor shall prepare a Bill of Indictment which shall be date and signed and which shall contain:

a. the full name, place of birth, age or date of birth, gender, nationality, address, religion and occupation of the Suspect;

b. ..................”

That the information and data regarding the Accused which are stated in the Bill of Indictment are taken from and prepared based on the Minutes of Investigation, as provided under Article 140 paragraph (1) of the LCP, which states:


“Where the public prosecutor is of the opinion that a prosecution may be conducted from the results of the investigation, he shall as soon as possible prepare a bill of indictment.”

That the Public Prosecutor’s Bill of Indictment is apparently incomplete because it does not fulfil the formal requirements stipulated under Article 140 paragraph (1) in conjunction with Article 143 paragraph (2) point b LCP, as stated below:

(1)
The Bill of Indictment is wrong in stating the Address of the Accused II

That the Public Prosecutor is wrong in stating the address/residence of the Accused II in the Bill of Indictment, namely at:

· Menara Rajawali Lt.26 Jl. Mega Kuningan Lot 5.1, Kawasan Mega Kuningan Jakarta;

· Jln. Wolter Monginsidi No.50, Manado, Sulawesi Utara; 

both of the above addresses are not the residence of the Accused II, rather they are the office addresses of the Accused I.  

While, as stated in Police’s Minutes of Investigation (BAP) dated 23 September 2004, the Accused II resides at:

Jln. Patra Kuningan XII-5 Jakarta Selatan

(2)
The Bill of Indictment is wrong in stating the date of birth of the Accused II 

The Bill of Indictment is wrong in stating the date of birth of the Accused II, in that it states “27 December 1949”, while the actual date of birth of the Accused II is, as stated in Police’s BAP dated 23 September 2004 and based on the original Passport of the Accused II which was displayed to the Panel of Judges in the proceeding which took place on 5 August 2005 proves that the date of birth of the Accused II is 27 September 1949.

(3)
The Bill of Indictment is in Error in describing the occupation of the Accused II
The Public Prosecutor’s Bill of Indictment is in error in providing details of the Accused II’s position,  on one section, the Bill of Indictment specified the position of the Accused II as “Director or as a member of the Board of Directors of PT Newmont Minahasa Raya”, as provided in the Indictment against the Accused I, in the Primary Indictment (page 2, first paragraph ) and in further indictments, as follows:

“------- That the Accused, i.e Accused I PT. NEWMONT MINAHASA RAYA who in this instance is represented by RICHARD BRUCE NESS as the Director or one of the members of the Board of Directors of PT NEWMONT MINAHASA RAYA, ... etc.”
However, on another part of the Bill of Indictment, the Public Prosecutor specifies the postion of the Accused II as “President Director of PT Newmont Minahasa Raya”, as provided for in the Indictment against the Accused II,  in the Primary Indictment (page 37, first paragraph) and in further Indictments, as follows:
“-------- That, the Accused, i.e. the Accused II RICHARD BRUCE NESS as the President Director of PT Newmont Minahasa Raya (NMR) ... etc”.

Based on the above facts, it is clear and could not be disputed that the Public Prosecutor is in error in preparing the formal aspects of the Bill of Indictment, because the formalities in preparing the Bill Indictment is made contrary to the Police Minutes of Investigation as required under Article 140 paragraph 1 LCP.  During the trial of 5 August 2005, the Public Prosecutor was already reminded of the mistakes on the formalities of the Bill of Indictment and this has been recorded in the minutes of the trial, although these mistakes are very clear in the trial, but when confirmed, the Public Prosecutor stated that it is their position that there will be no amendment to their Bill of Indictment, therefore based on this matter, the Bill of Indictment must be nullified or void by operation of law.

(4)
The Bill of Indictment is in error when refering to a law that never existed
The Bill of Indictment on pages 38, 47, 55 and 64 mentions that the Accused I did not manage its waste resulting from its business and/or activity in such a manner as to minimise the environmental destruction and environmental pollution as provided under Article 21 paragraph (1) of Law No.5 of 1994 regarding Industry.
That the Bill of Indictment is not accurate in describing the Indictment and refers to a wrong law, because after a thorough research, there is no provision on Article 21 paragraph (1) of Law No.5 of 1994 regarding Industry.
III.
MATERIAL REQUIREMENTS FOR THE BILL OF INDICTMENT
A.
Matters that directly relate to the Accused II

(1)   The Bill of Indictment is not clear or obscure (obscuur libel) 
Under the law, a Bill of Indictment must contain an accurate, clear and complete description of the crime being indicted and further provide the time and place of the crime committed by the Accused, as stipulated under Article 143 paragraph (2) point b of the LCP which reads as follows: 
“(2)
A Public Prosecutor shall prepare a Bill of 
Indictment which shall be dated and signed and which shall contain:

a. ........... ......... etc;

b. an accurate, clear and complete explanation of the offense of which accusation is made, stating the time and place where the offense was committed”.
That the Bill of Indictment does not contain and give any description regarding the crime (strafbaarfeit) for which the Accused II is accused.

In formulating the event or the crime committed by the Accused II, the Public Prosecutor in his Bill of Indictment refers to a criminal event or a crime that is being indicted as to be committed by the Accused I, this can be seen in the details provided under the Primary Indictment, page 37 until page 44 of the Bill of Indictment, as follows:

 “------ That the Accused, i.e. the Accused II RICHARD BRUCE NESS as the President Director of PT Newmont Minahasa Raya (NMR), in... (etc), unlawfully and intentionally committed an action which has resulted in environmental pollution and/or environmental damage, that action was committed by the Accused by doing the following:

-
That Accused I, PT NEWMONT MINAHASA RAYA, is company operating in the business field of mining, producing...(etc);

-
That Accused I, PT NEWMONT MINAHASA RAYA, in carrying out its business activities was already aware that based on Law ... (etc);

-
That Accused I, PT NEWMONT MINAHASA RAYA, in carrying out is production activities in Desa Ratatotok Selatan, Kecamatan Ratatotok, Kabupaten ...(etc)”.

That such formulation was also made by the Public Prosecutor in formulating the Subsidiary Indictment up to the Sub-sub-subsidiary Indictment.  Of all the formulation of the Indictment being accused to the Accused II, the Public Prosecutor refers to the actions of the Accused I.  There is not one action being indicted to the Accused II that is stated to have been committed by the Accused II.  Even in providing their conclusion on the Indictment against the Accused II, the Public Prosecutor even refers to the action of the Accused I, namely: 

“-------
that because of the pollution conducted by Accused I, PT NEWMONT MINAHASA RAYA, the people of Dusun Buyat experienced itchiness and in fact, the condition of the Dusun Buyat is no longer suitable as a dwelling place, causing the people of Dusun Buyat to relocate elsewhere.”

The Indictment’s reference to Dusun Buyat is also wrong, because not only was it not found in the BAPs, Dusun Buyat is Buyat Village, which is different to Buyat Pante, and not one member of the Dusun Buyat community relocated or reported itchiness.


That the Bill of Indictment does not contain and does not specify the elements of a crime that was commited by the Accused II, as such the Indictment of the Public Prosecutor does not fulfil the requirements provided by Article 143 paragraph (2) point b of the LCP, thus the Bill of Indictment must be declared void by operation of law pursuant to Article 143 paragraph (3) of the LCP which stipulates as follows:

“(3) 
A bill of indictment which does not satisfy the provisions as intended by paragraph (2) point b shall be void by operation of law.”
Please compare to M. Yahya Harahap, S.H., in his book “Discussion on Issues and Implementation of LCP” (Pembahasan dan Permasalahan dan Penerapan KUHAP), Second Edition, published by Sinar Grafika, 2004, page 392:
“........., material requirements of a bill of indictment must contain complete elements of the crime being indicted.  If the elements of the crime being indicted is not speficified as a whole, there is an obscurity in the bill of indictment.  In essence, if a bill of indictment does not provide clear and complete elements of the crime being indicted, this will automatically result in the crime being indicted to the accused not to be a crime.”

Furthermore, M. Yahya Harahap, S.H. in his book gave the following opinion:
“A bill of indictment that is not clear, is damaging to the interest of the accused in preparing his/her defense.  Therefore, every bill of indictment that damages the interest of the accused in preparing his/her defense, must be considered void by operation of law.”

The above description is also in accordance with the following case law of the Supreme Court of the Republic of Indonesia (MARI):

a. Decision No.808 K/Pid/1984, 29 June 1985: 

“The indictment is not accurate, not clear, not complete therefore it must be declared as void by operation of law”.

b. Decision 33 K/Mil/1985, 15 February 1986:
“because the bill of indictment was not formulated accurately and completely, the indictment must be declared void by operation of law.

c. Decision No.492 K/Kr/1981, 8 January 1983: 

“That an accusation that is unclear or obscure must be declared void by operation of law.”
(the above opinion and Supreme Court decisions are attached as  Ad informandum  Appendix 2)

(2)
The Indictment is in error on a person’s (the Accused II’s) liabilities 
From the reading of the formulation of the crime accused upon the Accused II that refers to a criminal event or a crime allegedly committed by the Accused I, raises a legal question on why the Accused II must also be indicted and be held criminally liable for a violation of the law that was alleged to have been committed by the Accused I?  Is it not true that the Accused I can be held criminally liable?
Explicitly in their Bill of Indictment, the Public Prosecutor specifies that the Accused II is indicted merely because of the Accused II’s position as President Director of the Accused I, without describing further the action committed by the Accused II, which indicates a joint criminal liability. 
The Accused I as a corporate legal subject can be accused independently to be held liable for a criminal event just like an individual legal subject (naturlijke personnen).  

Under Article 46 EL, there are three possible actors [perpetrators]: (i) the Company (Corporation) itself; (ii) the person that gave the order or who acted as leader in the action; or (iii) both.  However, the Indictment expressly states that the Accused II did not commit any action. 

Therefore, with the Indictment against the Accused II, but on the other hand the Public Prosecutor did not specify the criminal event or the crime committed by the Accused II, proves that the Indictment against the Accused II is false for matters relating to personal liability (the Accused II).  If the Public Prosecutor can only describe an event or a crime committed by the Accused I and cannot describe the action committed by the Accused II, if there is truth in this – quad non – then the Public Prosecutor’s Indictment should be adequate if it is made against the Accused I.  In other words, the Indictment against the Accused II contains an error in persona.
(3)
The formulation of crime in the Bill of Indictment is passive in nature, which is contrary to the article of Indictment that requires an active action 
The honorable Panel of Judges,

As described earlier above, the Public Prosecutor in its Bill of Indictment against the Accused II absolutely did not explain, describe, and specify the indicted criminal event or criminal action.  There is no explanation that links the Indictment to the Accused II, this can be seen from the details of the criminal event provided in the Primary Indictment, page 45 first paragraph, in the Subsidiary Indictment, page 53 last paragraph, in the Sub-Subsidiary Indictment page 62 last paragraph, in the Sub-sub Subsidiary Indictment page 71 second last paragraph, all of which state:

“-  That the Accused II as the President Director of PT NMR, in fact did not commit any action to prevent the increase of some of the parameters … etc.”

Such formulation of the Indictment did not at all classify and explain in detail the intentional or negligent action of the Accused II, because the Indictment only stated that the Accused II did not take any action (or passive).  The formulation of the wording of the second paragraph on page 38 second paragraph (in the Primary Indictment), page 47 second paragraph (in the Subsidiary Indictment), page 56 second paragraph (in the Sub-Subsidiary Indictment) and page 65 second paragraph (in the Sub-sub Subsidiary Indictment) states:

“-
That Accused II, RICHARD BRUCE NESS, as President Director of PT NMR, has the duty and bears the responsibility for supervising, controlling and instructing his subordinates to carry out the duties … etc.” 
The formulation of the crime meant in Articles 41 paragraph (1), 42 paragraph (1), 43 paragraph (1) and 44 paragraph (1) of the EL is not as formulated in the Indictment.  The Indictment should have elaborated the form of event (a concrete action) that is intentional in nature (in respect of the Primary Indictment as per Article 41 paragraph (1) and the Subsidiary Indictment under Article 43 paragraph (1) of the EL), and what factual action that is negligent in nature (for the Sub-Subsidiary Indictment under Article 42 paragraph (1) and the Sub-sub-Subsidiary Indictment under Article 44 paragraph (1) of the EL).  

The Public Prosecutor’s Bill of Indictment did not at all state, describe and explain where the intentional or negligent action committed by Accused II could be found.  To the contrary, Strafbaarfeit [a description of the criminal action] in the Bill of Indictment acknowledges and formulizes that Accused II did not commit any action, therefore it would not be possible to hold Accused II liable for an action, if such action is not described in the Public Prosecutor’s Bill of Indictment.

The most fundamental requirement in formulating a “clear and accurate Indictment” is that the Bill of Indictment should have stated and described clearly and completely regarding the criminal event and strafbaarfeiten [criminal action] in line with articles on crime for which the accusation is made, because clearly this is a requirement which, by law, must be satisfied.  Therefore it would be impossible, for instance, the formulation of facts of an action of taking all or part of a property that belongs to another person, but is indicted for a crime of fraud under Article 378 of the Criminal Code.

Based on the above description, in prosecuting criminal liability against the Accused II, the Bill of Indictment should have described the element of intention or negligence [culpa] as the essence of a commission crime (bestanddelen).  However as mentioned earlier, in fact the Public Prosecutor in his Bill of Indictment has expressly formulated and categorically stated that Accused II did not commit any action, or was passive in nature (omission), but strangely in respect of the formulation of the passive action of the Accused II, the Public Prosecutor prosecuted Accused II pursuant to Articles 41 (1), 43 (1), 42 (1) and 44 (1) of the EL, all of which refer to an active action (commission), as follows:

Article 41 paragraph (1) of the EL (for the Primary Indictment), reads:

“Any person who in contravention of the law intentionally carries out an action which results in environmental pollution and/or environmental damage, is criminally liable to a maximum term of imprisonment of 10 (ten) years and to a maximum fine of Rp.500,000,000 (five hundred million rupiah)”.

Article 43 paragraph (1) of the EL (in respect of the Subsidiary Indictment), reads:

“Any person who in violation of applicable laws and regulations, intentionally releases or disposes of... etc.”

Article 42 paragraph (1) of the EL (in respect of the Sub-Subsidiary Indictment), reads:
“Any person who due to their negligence performs an action that causes environmental pollution and/or environmental damage, ... etc. ”

Article 44 paragraph (1) of the EL (in respect of the Sub-sub Subsidiary Indictment), reads:

“Any person who in violation of prevailing laws and regulations, due to their negligence commits an action as meant in Article 43, ... etc.”

The wording “intentionally”, or “intentionally committing” and the wording “committing an action” stated in the above articles clearly show an active action of a party who is indicted to have violated these articles.  Therefore, how would it be possible that the Accused II who, by the Public Prosecutor, was stated to not have committed any action or “passive”, was subsequently indicted under the Articles on crime which refer to the formulation of “active action” whether intentionally or negligently committed.  Based on this formulation, the Public Prosecutor’s Indictment is obscure because of contradiction between the formulation of the action committed and the articles of crime which are the basis of the Indictment.

(4)
Strict liability is not recognized under the Indonesian Criminal Law System 
The honorable Panel of Judges,

As set out earlier above, from the construction of the Public Prosecutor’s Bill of Indictment that has indicted the Accused II without describing the criminal event or criminal action committed by the Accused II, the Public Prosecutor has explicitly indicted the Accused II solely because of the Accused II’s position as President Director of the Accused I, although the Accused II did not commit any crime.  Such liability is also known as strict liability or liability without fault.

This strict liability is only recognised under the civil law system to claim compensation payment as stipulated in Article 1367 of the Indonesian Civil Code and Article 35 of the EL:

Article 1367 paragraph (1) of the Indonesian Civil Code 

“An individual shall be responsible for the damage which has been caused by his own act, but also for the damage caused by the acts of individuals for whom he is responsible, or caused by objects which are under his supervision.”

The Strict Liability (Article 35 of the EL) 

“The party responsible for a business and/or activity whose business and activity cause a major and significant impact on the environment, that uses hazardous and toxic substances and/or produces hazardous and toxic substances, shall be strictly liable for the losses inflicted, with an obligation to pay compensation directly and immediately when the occurrence of environment pollution and/or environmental damage.”
In the light of the above description, the Public Prosecutor’s Indictment against Accused II in fact did not describe criminal event or criminal action committed by Accused II, and only referred to the criminal event or criminal action committed by Accused I and proof thereof. Such liability is not recognised under the Indonesian Criminal Law, as stipulated in the Criminal Code and in the EL, as well as according to Prof. Dr. Jur. Andi Hamzah, in “Environmental Law Enforcement”, Centre for Criminal Law Studies (Pusat Studi Hukum Pidana) of Trisakti University, June 2004, page 127 which states:

“Because the EL states the strict liability in Article 35, and not in Article 41 concerning crime, therefore it is only applied in a civil claim.”

(This opinion is attached as Ad informandum Appendix-3)

Furthermore, Prof. Andi Hamzah responded to the question: “Would a President Director of a company be automatically liable for a crime committed by the Company?” by saying “There is no automatic criminal liability if  what is meant by automatic liability means strict liability or liability without fault.”  He said, “the criminal law principle keine Strafe ohne Schuld or geen straf zonder schuld (there is no crime without wrong doing), continues to apply in an environmental crime under Law No.23 of 1997 regarding Environmental Management (EL).” (This opinion is attached as Ad informandum Appendix-4)

Furthermore, as President Director, the Accused II is accountable to the owner of Accused I, in this matter the shareholders of Accused I.  The accountability of the Accused II is reported annually in the Annual General Meeting of Shareholders of the Accused I since 2001 to, the last, 2004 which has been incorporated in notarial deeds of Statement regarding Resolutions of a Meeting, and the Accused II’s accountability report has always been accepted by the owner/shareholders of Accused I.   By the acceptance of the Board of Director’s accountability report by the owner/shareholders of the Accused I, then all liabilities that attaches to the Accused II and that are to be borne by the Accused II during Accused II [being in the position as President Director] (if any), has been taken over and consequently, it legally transfers to and becomes the liability of the corporation (Accused I).

(The Deeds of Restatement of Resolutions of a Meeting of PT Newmont Minahasa Raya: i) Deed No:30 dated 5 September 2002 made before H.M. Afdal Gazali, S.H., Notary in Jakarta; ii) Deed No:3 dated 18 December 2003 and iii) Deed No:6 dated 4 March 2005, both of the latter made before Siti Safarijah, S.H., Notary in Jakarta.  These deeds are attached as Ad informandum Appendix-5).

(5)   The indicment is inaccurate because the Accused II does not have capacity
That the Indictment has incorrectly accused the Accused II because in a mining operation, the Accused II as, de facto, a Director of the company is almost never involved in the operational activities, de jure all operational activities are not the responsibility of the Director.  This can be seen from Decree of the Minister of Mines and Energy No.555.K/26/M.PE/1995 concerning Work Safety and Health of General Mining which states:

Article 1 sub 6

“A Mine Engineering Supervisor is a person who leads and is responsible for the implementation and the compliance with regulations on work safety and health of a mining business activity in the area that is his responsibility.”

Other than the above condition, there is also another condition issued by the Minister of Mines and Energy pursuant to Decree of the Minister of Mines and Energy No.1211.K/008/M.PE/1995 concerning the Prevention and Remedy of Environmental Damage and Environmental Pollution in Business Activity of General Mining, Article 4 paragraph (1) in conjunction with Article 5 paragraph (1), Article 7 that read:

Article 4 paragraph (1)

“A Mining Company must appoint a Mine Engineering Supervisor to directly lead at site in respect of the implementation of the prevention and remedy of Environmental Damage and Environmental Pollution in the general mining business activities.”  

Article 5 paragraph (1)

“The Mine Engineering Supervisor must submit a report to the Head of Mining Inspection Executive with a copy to the regional mining inspection executive head with regard to:

a. The implementation of environmental management and monitoring activities periodically as prescribed.

b. … etc.

c. The presence of a phenomena that could potentially result in environmental damage and or environmental pollution.

d. The occurrence of environmental damage and/or environmental pollution including efforts to manage it within 1 X 24 hours.

Article 5 paragraph (2)

“A Mine Engineering Supervisor must stipulate a standard procedure for the management of environmental damage and environmental pollution at places that could potentially cause environmental damage and or environmental pollution”.

Article 7

“A Mining Engineering Head must make efforts to prevent possible environmental damage and environmental pollution”.

Article 8

“If environmental damage and or environmental pollution occur, the Mine Engineering Supervisor must carry out efforts to deal with the source of pollution”.

(Decree of the Minister of Mines and Energy No.555.K/26/M.PE/1995 concerning Work Safety and Health of General Mining and Decree of the Minister of Mines and Energy No.1211.K/008/M.PE/1995 concerning the Prevention and Remedy of Environmental Damage and Environmental Pollution in Business Activity of General Mining are attached as Ad informandum Appendix-6).

(6)
Time of the Crime (Tempus Delicti) described in the Indictment violates Non-retrospective principle
The Indictment has applied the retrospective principle, and therefore it is inaccurate and void by operation of law as per Article 143 paragraph (2) point b and paragraph (3) of the LCP. 
That the Indonesian legal system, in particular the EL, does not recognize laws that applies retrospectively as regulated in Article 28.I paragraph (1) of the 1945 Constitution that reads as follows:

“...the right not to be tried under a law with retrospective effect are all human rights that cannot be limited under any circumstances”.
Furthermore, the Indonesian Criminal Law adopts the principle of legality (Nullum delictum nulla poena, seine praevia lege poenale), which does not penalize a person except if the matter has been stipulated by statute, as provided for under Article 1 paragraph (1) of the Indonesian Criminal Code.

The Public Prosecutor in its Bill of Indictment states that the unlawful action being indicted took place since 1997 to 2004, violating the provisions of the EL.

By reading the formulation of the tempus delicti (time of the criminal action) and the law allegedly violated, one can see how the Public Prosecutor was inaccurate in his formulation of the Bill of Indictment because it attempts to apply a provision of the law retrospectively, namely by attempting to apply the EL since 1997.  To the contrary, the transitional provision of the EL, Article 49 paragraph (1), provides:

“not later than 5 (five) years after the promulgation of this law, every business and/or activity that already holds a license, must comply with the requirements based on this law.”. 

If this is linked to the formulation of the Indictment, in page 43 second paragraph (in respect of the Primary Indictment), page 52 second paragraph (in respect of the Subsidiary Indictment), page 61 second paragraph (in respect of the Sub-subsidiary Indictment) and page 70 second paragraph (in respect of the Sub-sub-subdiary Indictment), the Indictment states that PT NMR should have adjusted its permits in accordance with Government Regulation (GR) No.19 of 1999.  Even from this aspect, one can see that the formulation of the Indictment explicitly admits and uses GR No. 19 of 1999, which had only been enacted in 1999, as a parameter to assess the conduct which allegedly took place since 1997.

The term “adjust its permits” in GR No. 19 of 1999, which was applied in the Indictment since 1997, is a form of explicit acknowledgement that there was a permit before the enactment of the GR, but that the permit needed to be adjusted.  Moreover, the transitional provision of the EL in Article 26 of GR No.19 of 1999 provides that every business and/or activity must adjust to the requirements under such Government Regulation, without mentioning any limitation of time for such matter.

Therefore, on the basis that the tempus of the effective period of the law is incorporated as grounds for the tempus of the Indictment, namely the EL, which was enacted on 19 September 1997, which provides 5 years’ time for adjustment, means that the period to obtain a license was effectively, at the latest, up to 19 September 2002.  Thus, even if it was true that there was a non-compliance in making adjustments and, as such, illegal –quod non-, then the Indictment is wrong in stating and formulating the tempus delicti because the Indictment should have stated that the unlawful action took place since 19 September 2002.

Also in respect of the tempus of the Indictment,  [the Public Prosecutor] in fact applied the retrospective principle.  The Primary Indictment, the Subsidiary Indictment, the Sub-subsidiary Indictment and the Sub-sub-subsidiary Indictment state:

“-----That the Accused II RICHARD BRUCE NESS as President Director of PT Newmont Minahasa Raya (PT NMR), was accused in October Oktober 1997 until 2004 or within a period of time which can no longer be determined for certain but at least within the time frame between October 1997 and 2004...”

While in fact the Accused II had only been appointed as President Director of the Accused I since the middle of December of 1999 and had only effectively carried out his duties as President Director of the Accused I since 2000.

Therefore, even if it were true that the Accused II had committed the actions indicted, - quad non -, the Indictment is wrong in formulating the tempus delicti of the actions of the Accused II.  In other words, the Indictment was prepared inaccurately.

On the basis of the above explanation, it is evident that the Bill of Indictment is obscure (obscuur libel) because it is inaccurate, unclear and incomplete.  In addition to this the Bill of Indictment is also in error in indicting the Accused II, giving a description of the straafbarfeit [criminal action] that is contrary to the article that is used as the basis for the Indictment, and the Bill of Indictment [did not] apply the principle of non-retrosprective.  Therefore the Indictment against the Accused II clearly does not fulfil the requirements stipulated under Article 143 paragraph (2) of the LCP, therefore the Bill of Indictment must be declared void by operation of law.

(7)
The Indictment ignored the Accused II’s rights regarding the examination of witnesses and experts for the benefit of the Accused I and the Accused II
Under the law, a Bill of Indictment must be prepared on the basis of a Police minutes of investigation (BAP), see Article 140 paragraph (1) of the LCP.  In performing an examination, the Police, as investigator, is required to honor a Suspect’s rights, in this case to have witnesses in his favor to be heard, as provided for under Article 116 paragraphs (3) and (4) of the LCP that reads:

“(3)
In an examination a suspect shall be asked whether he wants a witness to be heard who may be favorable to him and if such be the case this fact shall be recorded in the minutes.

(4)
In a case as intended by paragraph (3), the investigator shall be obligated to summon and examine said witness.”

That the Accused’s rights that are guaranteed by statutory law was not honored by the Police during the investigation process.  The Accused II who represented the Accused I in the investigation on 21 December 2004 has requested to the Investigator to examine and hear the testimony of favorable witnesses.  The Accused II has several times requested that the investigator examine expert witnesses, namely by letters dated 18 October 2004, 1 November 2004, 2 November 2004, 8 November 2004 and 23 November 2004  (these letters are attached as Ad-informandum, Appendix 7).  However, the Accused II’s request was not honored and was set aside by the Police, because up to the time when the case dossier was delivered by the Police to the Public Prosecutor, and subsequently by the Public Prosecutor to the Court, examination of witnesses favorable to the Accused I and the Accused II, as requested by the Accused II, never occurred.

In this case, the Public Prosecutor or the Pre-Indictment Prosecutor failed to execute the relevant statutory instruction.  He should have returned the dossier to the Investigator, in particular since the Pre-Indictment Prosecutor has issued directions to the Investigator (P-19), to examine witnesses favorable to the Accused.  However, despite the (P-19) directions of the Pre-Indictment Prosecutor, this was never carried out by the Investigator and never included in the dossier, instead, the Public Prosecutor declared that the dossier was complete (P-21).

On the basis of the above, it is clear that the Bill of Indictment is incomplete and obscure because it was prepared based on the Police’s one sided predisposition, and ignored the rights of the Accused I and the Accused II.

B.
Matters that are not directly related to the Accused II
While [the Accused II] continues to argue that the Public Prosecutor should not have indicted the Accused II in this case, the Accused II hereby renders an Objection on matters not directly related to the Accused II.

(8)
The Indictment uses a quality standard which should be stipulated under a government regulation, NOT under a letter nor a Decree of the Minister of the Environment

The Public Prosecutor had referred to the provisions of the EL as legal grounds for the Bill of Indictment.  The Primary Indictment, and subsequent Indictments as can be seen in Page 37 last paragraph, which cites Article 14 paragraph (1) of the EL, indicates that the entire formulation of the Indictment is bound by the main text of the earlier mentioned law.  However, in page 39 the Indictment uses the quality standard of tailings under MoE Decree No.Kep-51/MENLH/10/1995 and a Letter of the MoE/Head of Bapedal No. B1456/BAPEDAL/07/2000 dated 11 July 2000.

It is obvious that the MoE can stipulate the quality standard on the basis of a letter or decree but a violation of the Decree cannot be used as a basis to indicate [the presence of] a criminal action or even to indict the Accused I and the Accused II, this is because a stipulation on environmental quality standards must be made under a Government Regulation as an implementing regulation of Article 14 paragraph (2) of the EL, which states:

“The provision regarding environmental quality standard, the prevention and rectification of pollution and the rehabilitation of its capacity shall be regulated by way of a Government Regulation.”

The quality standards of tailings must be made under particular laws and regulations, the lowest level of which is a Government Regulation.  In other words, the letter of the MoE/Head of Bapedal No. B1456/BAPEDAL/07/2000 dated 11 July 2000, whose hierarchy is of a level lower compared to a Government Regulation, cannot be made as legal grounds because it does not satisfy the requirement of the Law, i.e. Article 14 paragraph (2) of the EL.  Thus, the entire Indictment which uses the quality standards of a number of parameters set under the letter of the MoE/Head of BAPEDAL must be set aside.  Therefore, it is apparent that the Indictment was formulated not based on a correct provision of law.

(9)
The Formulation of the Indictment Regarding B3 Wastes and Its Licensing is Inconsistent to One Another 

The Primary Indictment in page 43 third paragraph basically states that from 1997 to 2004 PT NMR did not have a license to dispose B3 wastes and that its operational activity was not adjusted to the provision of Article 18 of GR No.19 of 1999.  However, in its subsequent elaboration of the same paragraph, the Indictment also concedes that PT NMR had been allowed to dump tailings into Buyat Bay based on a letter from the MoE/Chairman of Bapedal No. B1456/BAPEDAL/07/2000 dated 11 July 2000.  Because the MoE/Head of Bapedal has issued a letter which allowed the Accused I to dispose of tailings to Buyat Bay, proving that the Indictment itself admitted that tailings is not B3 waste.

Additionally, the Indictment was not prepared on the basis of the BAP, because if the Indictment was prepared on the basis of the BAP, the Indictment would not have contained a statement that the Accused I had no permit to dispose of tailings from 1997 to 2004, because in the answer to points 4 and 6 of the BAP dated 25 August 2004, the former MoE/Head of Bapedal Sonny Keraf stated that his letter No.1456/Bappedal/07/2000 is a permit to dump tailing into the Buyat sea.

The Bill of Indictment was also drafted incorrectly and is in error by quoting Article 18 GR No.19 of 1999 which states that disposal of B3 requires a permit from the Minister.  GR No.19 of 1999 does not stipulate any thing regarding B3 waste.  B3 waste is stipulated under GR 18 of 1999.  Article 18 of GR No.19 of 1999 only addresses dumping into the sea.

The formulation of the Indictment is clearly inaccurate; the Public Prosecutor should have known that if the tailings of PT NMR were B3 waste, then it would be impossible that the MoE/Head of Bapedal would issue a letter which allowed the Accused I to dump waste into the sea without a permit.  

Therefore the Indictment is inconsistent to one another or in other words the Bill of Indictment was not prepared accurately.

(10)  The Indictment is Premature because it violates the Subsidiary Principle
That in accordance with the subsidiary principle, to commence an indictment/prosecution that is an instrument to give a criminal penalty under the EL, the Indictment, at least grammatically, must first elaborate that the criminal case has satisfied the legal requirement of submission of an Indictment.  In this matter, the Indictment should have been submitted because of the described fact that after the accused has been imposed with administrative penalties, fines, civil penalties and alternative dispute settlement, but these were not effective, then the final alternative is the implementation of the Criminal Law as the ultimate remedy.
That the General Elucidation, second last paragraph, of the EL stipulates as follows:
“As a support to administrative law, application of criminal law continues to attend to subsidiary principles, namely that criminal law should be used if  penalties in other fields of law, such as civil and administrative penalties, and alternative environmental dispute settlement are not effective and/or the level of blameworthiness of the party concerned is relatively serious and/or the results of the activity are relatively large and/or the action gives rise to uneasiness in the community.”
The administrative penalty is the jurisdiction of the Governor in accordance with Article 25 EL.  The Indictment does not mention the failure of the administrative penalty, such stipulation categorically gives a strong basis to ignore the application of the subsidiary principle by providing three reasons, namely (i) the level of offense of the actor is relatively serious; (ii) the effect of the action is relatively high; and (iii) the action gives rise to social unrest.
That the three elements that are the requirement that is of an alternative nature to disregard the subsidiary principle, from a technical aspect in preparing an Indictment, the Indictment should have elaborated that the subsidiary principle was disregarded by providing the reasons therefor, proving is a separate matter, but the Indictment must provide the reasons why the subsidiary principle was disregarded.   
Since the Indictment does not explain the reasons to disregard the subsidiary principle, then the Indictment does not fulfil the requirement as an instrument to implement criminal law as the ultimate remedy, therefore the Indictment is premature and must be void by application of law.
(11)
The Indictment is incorrect in formulating the effect of pollution due to the absence of regional laws on the designation of Teluk Buyat 

That the definition of pollution as stipulated under Article 1 subparagraph 12 EL, must create an effect that result in the environment not to be able to function in accordance with its designation, such stipulation is quoted as follows:

Article 1 sub 12
“Environmental pollution is the entry or the entering into of living creatures, substances, energy, and/or other components into the environment by human activities with the result that its quality decreases to a certain level which causes the environment not to be able to function in accordance with its designation.”
From the above provision, the Indictment should have formulated what part of the environment that “is not able to function”, but the Indictment instead merely mentions “resettlement of community members” as a result of pollution and this is not found in the case dossier (post factum), this means that the Indictment is mixedly formulated with illustrations or message from “sponsors”. 
That what is meant by effect is physical effect that objectively must be elaborated in the Indictment.
That one of the most important note in the Objection are Articles 41, 42, 43 and 44 EL that consistently refers to the word “pollution”, without any pollution there is no crime, if there is no effect, there can be no pollution, this was not accurately described in the Indictment.
That the understanding of an effect must always be related to the environment not to be able to function in accordance with its designation (see Article 1 subparagraph 12 EL).  Without the elaboration on the designation of Teluk Buyat, the Indictment will not meet its target.  There is no legal basis (legality principle) as a criteria to determine whether or not an unlawful act existed.
Because the Indictment applied the criminal article on “pollution” this indicates a physical change in the environment (Article 1 points 12 and 14 EL), for instance, the environment that initially was in a good condition changed to be one that is polluted.  In such a case the Indictment should have stated facts and items of evidence, indicating the initial good condition of the environment, and then compare this with the facts (in the form of recorded measurements) of the condition after the environment became polluted.

However, in his Indictment, the Public Prosecutor recklessly concluded that on the basis of the analysis result of the Police’s central forensic laboratory (Puslabfor), the environment became polluted because of the Accused I’s actions, without stating the initial condition [of the environment] before the Accused I commenced mining activities.  Therefore, the Indictment is obscure and unclear.

To continue to prosecute the Accused II is of no use, because the Indictment is not clear on what is the basis to measure the change in the environment, while all the articles of the Indictment states the word pollution, which indicates a consequence to the environment see Article 1 points 12 and 14 of the EL. 

The designation of the sea is something that can objectively be proven by a regulation, as provided in the elucidation of Article 4 GR No.19 of 1999 regarding the Pollution Control and/or Damage to the Sea:
“the sea water quality standard is determined based on its designation, among other things: sea water quality standard for tourism and recreation (for bathing, swimming, and diving); sea water quality standard for conservation of floral natural resources and its ecosystem.  While the standard criteria for the damage to the sea is determined based on the physical condition of the sea, among other things: coral reefs, mangrove, and overflowed fields “.    

The above provision explicitly gives a limit in determining “a designation of spatial layout” which also includes the designation of sea that must be determined, and each designation has different criteria on quality standard and damage  (GR 19 of 1999 is attached hereto as Ad-informandum, Appendix - 8). 

As mentioned above, the designation of a spatial layout must be based on a stipulation, not based on mere statements.  For this reason, paragraphs b and c of the statutory consideration of Law No.24 of 1992 on Spatial Planning state:


Paragraph b

“That the management of diverse natural resources on land, at sea and on air, must be performed in a coordinated and integrated way with human resources and man-made resources in a pattern of sustainable development by developing spatial layout in an integrated environment...” etc.
Paragraph c

“That the laws and regulations relating to the utilization of space have not accommodated the demands of the progress in development so that it is necessary to lay down the law on spatial layout”.

From the above explanation, one can draw an understanding that to understand the function and designation of a spatial layout can be seen from the Government stipulation or regulation on spatial layout.  In order to understand better the legal aspect of the spatial layout, the following are the legal provisions quoted to provide the definition as the legal criteria to evaluate, whether a spatial layout is still suitable or is no longer suitable to its designation as stipulated in Article 1 paragraph (1), Article 9 paragraph (1), Article 10 paragraph (2) and Article 21 paragraph (5) of Law No. 24 of 1992 on Spatial Layout which read as follows:


Article 1 paragraph (1)


“Space is a place  which encompasses space on land, space at sea…”etc.


Article 9 paragraph (1)

“The spatial layout of the Provincial/First Level Regions and Second Level Regions/Regencies/Municipalities, in addition to space on land, also encompasses the space at sea and the space on air up to a certain extent as stipulated by laws and regulations”.

Article 10 paragraph (2)

“The spatial layout of rural regions and urban regions shall be established to:

a. Improve the function of rural regions and urban regions… etc”.

b. Compose the utilization of spatial layout … etc”.
Article 21 paragraph (5)

“The Spatial Layout Plan of the Provincial/First Level regions is stipulated in a regional regulation”.

In respect of the above legal provisions, the fact is that the Indictment did not clarify the designation of Buyat Bay, therefore it will never be found that pollution occurred as provided for in Article 1 points12 and 14 of the EL.

(12)
The Indictment is wrong regarding the use of the phrase “surface water” referred to in Article 43 paragraph (1) EL

Under the Sub-subsidiary Indictment, the Accused II has been accused of violating Article 43 paragraph (1) EL.

The Indictment of the Public Prosecutor has not been formulated accurately because Accused I actually received approval from the Government of the Republic of Indonesia to place tailings on the seabed.  The approval of the Government can be seen from the approval given to the Amdal by the Government of the Republic of Indonesia, which describes the technical method of tailings management and tailings placement on the sea bed.

Furthermore, the Article for which the Accused II is alledged to have violated is wrong.

Article 43 paragraph (1) EL states as follows.

Article 43 paragraph (1)

“Any person in violation of applicable legislation releases or disposes of substances, energy and/or other components which are toxic or hazardous onto or into land, into the atmosphere or surface water, imports, exports, trades in, transports, stores such materials, operates a dangerous installation, while knowing or with good reason to suppose that the action can give rise to environmental pollution and/or environmental damage or endanger public health or the life of another person shall be subject to a maximum of 6 (six) years imprisonment and a maximum fine of Rp300,000,000 (Three hundred milllion Rupiah).”

The Accused I’s tailings has been disposed on to the seabed, not on surface water as referred to in Article 43 of the EL.  In addition to this, the Accused I does hold an Amdal, which indicates that there is no violation of any law or regulation.

Surface water has been defined in several pieces of legislation as follows.

Article 1 (a)

Joint Decree of the Minister of Public Works and the Minister of Mines and Energy No.04/Kpts/1991, No.0076/k/1001/M.PE/1991 regarding the Usage of Water and or Source of Water for Mining Activities including Oil and Gas Mining and Geothermal states: 

“Surface Water is any water which originates from sources of water which are found above the surface of land, including sea water that is used on land.”

Article 1 paragraph (3)

Water Resources Law No.7 of 2004 states:

“Surface Water is all water that is found on the surface of land.”

In view of this, it is clear that the Indictment has not been formulated accurately because the Article which is the basis for the accusation against the Accused I is not consistent with the act that the Accused has been accused of violating.  (Joint Decree of the Minister of Public Works and the Minister of Mines and Energy No.04/Kpts/1991, No.0076/k/1001/M.PE/1991 regarding the Usage of Water and or Source of Water for Mining Activities including Oil and Gas Mining and Geothermal and Water Resources Law No.7 of 2004 are attached as Ad informandum Appendix-9).

(13)
The Ecological Risk Assessment (ERA) Study is not a Regulation and has been implemented and approved by the Government of the Republic of Indonesia 

The concept of an ERA study is not stipulated in the prevailing laws and regulations of the Republic of Indonesia, but is found in the Letter of the Minister for the Environment/Head of Bapedal No.1456/BAPEDAL/07/2000 (an ordinary letter), and we all know that a ministerial letter is not part of the hierarchy of laws and regulations as described in Law No.10 of 2004.  Therefore the ERA study is not a mandatory legal obligation.

Although the ERA study is not a legal obligation, the Accused I has done it as admitted in the Bill of Indictment, page 9 first paragraph in respect of the Primary Indictment, page 53 first paragraph in respect of the Subsidiary Indictment, page 62 first paragraph in respect of the Sub-subsidiary Indictment, and page 71 first paragraph in respect of the Sub-sub-subsidiary Indictment.  By law the ERA study that was done by the Accused I has also received approval of the Government of Indonesia.

That the result of the ERA study has been delivered on 11 January 2001 and has never been rejected by the Government, therefore, by law the legal principles contained in Article 16 of Government Regulation No.27 of 1999 can be applied, namely where the Government does not issue a rejection, then by law the Government is deemed to have accepted it, which principle is found in Article 16 paragraphs (2), (3) and (4)  of GR No. 27 of 1999 which read as follows.

Paragraph 2

“A decision on the evaluation of term of reference as meant in paragraph (1) must be given by the responsible agency, within a maximum period of 75 (seventy five) business days as of the date of receipt of the term of reference …” etc. 

Paragraph 3

“If the responsible agency does not issue a decision within the period referred to in paragraph (2), the responsible agency will be considered as having received …” etc.

Paragraph (4)

“The responsible agency must reject the term of reference as meant in paragraph (2) if the plan for the location of the implementation of the business and/or activity located within an area where is not suitable with a regional layout plan”.
Besides this, the Public Prosecutor’s Indictment appears to be obscure and contradictory with regard to the ERA study, because in one part the Indictment formulated that the Accused I’s tailings disposal permit is invalid and has been revoked because the ERA study was not accepted or was rejected.  In another part of the Indictment the Accused I was accused of committing a violation of the quality standards stated in the permit which is said to have been revoked.  How can the Accused I be pronounced to have violated its permit when the permit itself has been revoked.  These facts show that not only is the Indictment obscure, but is also inconsistent and contains contradicting statements.

IV.
REQUEST

On the basis of all of the above [arguments], we respectfully request to the honorable Panel of Judges to wisely examine the objections (Exceptions) of the Accused II, and decide as follow :

1. To declare to accept the Objection of the Accused II, Richard Bruce Ness;

2. To declare that the Indictment is void by operation of law, or at least to declare that the Indictment is inadmissible.

3. To declare, to return and rehabilitate the good reputation of the Accused II to its original state.

4. To have the court costs borne by the State.

Manado, 19 August 2005,

Yours faithfully.

Attorneys for the Accused II,

Palmer Situmorang, S.H., M.H.




Hafzan Taher, S.H.

Olga Sumampouw, S.H.
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Court Hearing V dated Friday, 7 October 2005

Transcript of Court Hearing 

The witness examination of Rasit Rahmat, Juhria Ratunbahe and Jane Pangemanan

1. Agenda:
The examination of Witnesses 

2. Day/ Date:
Tuesday/7 October 2005

3. The Panel of Judges (PoJ):

a. J I

=
Cory Sahusila Wane, SH. 

b. J II

=
Erna Marauseja, SH.

c. J III (Chairman)
=
R. Damanik, SH.

d. J IV

=
Maxi Sigarlaki, SH. 

e. J V

=
Lenny Wati Mulasimadhi, SH.

4. Registrar:

(i) Sientje SH.;

(ii) Mansur Malakat; and

(iii) Herry Maramis.

5. Public Prosecutor (PP):

a. PP1

=
Muthmainah Umadji, SH.
b. PP2

=
Purwanta Sudarmaji, SH.
6. The Defense Counsel:

a. LMPP

=
Luhut M.P. Pangaribuan, SH., LL.M

b. HM

=
Herbertus J.J. Mangindaan, SH.

c. MK

=
Mochamad Kasmali, SH.

d. HT

=
Hafzan Taher, SH.

e. PS

=
Palmer Situmorang, SH., MH

f. OS

=
Olga Sumampouw, SH.

g. NN

=
Nira Sari Nazarudin, SH, LL.M

Team of Assistance:

a. Dymas Satrioprodjo, SH.

7.
Witnesses:

a.
RR
=
Rasit Rahmat

b.
JR
=
Juhria Ratunbahe

c.
JP
=
Jane Pangemanan

 [The PoJ entered the courtroom.  News media were allowed to take pictures].

[The Chairman of the PoJ opened the Court Hearing and stated that the hearing was open for public. The gavel is rapped].

J III:
The Court Hearing for criminal case number No.284/Pidana Biasa/2005/PN.Mdo on behalf of the Accused I PT Newmont Minahasa Raya and the Accused II Richard Bruce Ness, is now in session and declare open for public.  

[Gavel is rapped]

May the Prosecutor please bring the Accused to enter the courtroom?

Are you ready?  May we begin? 

Before we continue the court hearing, we would like to ask the Accused, Richard Bruce Ness (RBN), are you in good condition today?

RBN:
Yes, I am.

J III:
Very well, so now we can start today’s hearing and in accord with today’s hearing agenda, we are going to listen to the witnesses presented by the PP.

We would like to ask the PP, are all the witnesses ready?

PP2:
Yes Sir.

J III:
The Accused please sit beside his Defense Counsel; we are now going to examine the witness. How many witnesses that we are going to examine today?

PP2:
Today, we prepared 6 witnesses.

J III:
6 witnesses, are all of them present today?

PP 2:
They are all present today Sir.

J III:
Ok.  We invite the first witness to enter the courtroom.

PP2:
Witness Rasit Rahmat.
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Rasit Rahman

 [Witness was brought into the courtroom] 

J III:
Please have a sit.  What is your name?

RR:
Rasit Rahmat.

J III:
Who?

RR:
Rasit Rahmat.

J III:
Rasit Rahmat, right?

RR:
Yes.

J III:
[You were] Born in Bitung, 4 April ’66, is that true?

RR:
Yes.

J III:
What is your religion?

RR:
Islam.

J III:
[What is your] Occupation?

RR:
I am a fisherman.

J III:
Where is your address?

RR:
Buyat.

J III:
Buyat is wide, is what you mean Dusun V, village of Buyat Pantai

RR:
Yes, right.

J III:
Is it in Kecamatan Ratatotok, Kabupaten South Minahasa?  Do you know Richard Bruce Ness, are you familiar with Richard Bruce Ness?

RR:
No.

J III:
You are not [familiar with RBN].  So, you will be heard as a witness in this Court Hearing, right?

RR:
Yes.

J III:
Before doing so, you will take an oath according to your religion. Islam isn’t it?

RR:
Yes.

J III:
Are you willing to take an oath?

RR:
Yes I am.

J III:
Please stand up and follow the oath pronunciation.

RR:
Yes.

 [The witness took an oath]

J III:
In accordance to the oath pronunciation, which was taken from  Al- Qur’an, because you are a Moslem, you must provide true information and that you should only be afraid to  the Almighty and not to any man.

RR:
Yes.

J III:
Your information is very important to seek the truth, so do not let any influence affected you.  Our first question to you, since when do you live at Dusun V, Buyat Pantai Village

RR:
Since 82.

J III:
What year?

RR:
The year of 82.

J III:
85?

RR:
82.

J III:
82, correct?.

RR:
Yes.

J III:
On the year 82 you moved from Bitung, correct?

RR:
Yes.

J III:
Where do you live afterward?

RR:
At Pantai Buyat.

J III:
No, I mean Pantai Buyat is wide, and there are names for each hamlets, right?

RR: 
There is only 1 hamlet.

J III:
And that is at Buyat Bay?

RR:
That is at Buyat Bay, the Pantai Buyat.

J III:
Do you still live there?

RR:
I have been removed.

J III:
At what year did you leave your location at Buyat?

RR:
It has been 3 months ago.

J III:
Three months ago?

RR:
Yes.

J III:
In Bitung, did you work as a fisherman?

RR:
[Yes, I worked as a] Fisherman.

J III:
Are you also a fisherman at Buyat?

RR:
[Yes I am also a] Fisherman.

J III:
Why did you leave your domicile at Buyat three months ago?

RR:
[I left Buyat] because our livelihood has a bit [decreased]… we must look for our livelihood in far distance.

J III:
Livelihood…I request  the audiences to be discipline, in order to make an efficient court hearing .  So did you leave Buyat because your livelihood decreases?

RR:
Yes.

J III:
Where do you move?

RR:
I move to Duminanga.

J III:
Where?

RR:
Duminanga.

J III:
Since you moved there, did you move there also working as a fisherman or not? This is because you have worked as a fisherman before, right?

RR:
[I work as a] Fisherman.

J III:
And when you moved there, did you work as a fisherman too?

RR:
Yes.

J III:
Do you also move to seashore?

RR:
Yes.  

J III:
So you are still working as fishermen, and do you have an increased income there?

RR:
Yes, it’s pretty enough.

J III:
It is pretty enough, isn’t it?  I will ask you again, the reason you moved is mainly because your income has decreased, correct?

RR:
Yes.

J III:
Or is there any another reason?

RR:
It is related also to the Buyat Bay pollution.

J III:
You are using the word pollution, where and what do you mean with pollution?

RR:
Unusual diseases appear at Pantai Buyat.

J III:
Who said that that there has been pollution?  Is there anyone from the authorized party state it has been polluted?

RR:
No, [I said it] because I felt it.

J III:
I see.

RR:
Yes.

J III:
What do you mean with pollution?  Are you saying that that the fish cannot be consume or is there something happen?  What exactly do you mean with pollution?  Can you please try to explain more specifically; because we cannot only talk about pollution, but we need to know what kind of pollution are you referring to?  What has been has been polluted?  And what is the impact?  And did you get the impact?

RR:
Yes, before Newmont, I could catch enough fish, our family was happy, but after Newmont, we were no longer able to…find fish in that area.  And symptoms of strange diseases begin to appear.  

J III:
Oh is that so?  However, still, no one from the regency/kecamatan or the local government/pemerintah daerah had ordered you to move from there, right?  So, on whose initiative did you move from there?

RR:
It was on my own will.

J III:
It was your own will.  However, is there any official statement from the government, which indicates pollution has occurred there?  Perhaps from the local Government or others?

RR:
That, I do not know.

J III:
So, you don’t know.  During your stay there, are you the only one who suffered from what you defines as strange? Or is it others experience the same?  What kind of strange things that you experienced there?

RR:
Yes, at that time we felt strange diseases, all of the family from my kids and other families felt strange diseases.

J III:
What was the name of this strange disease?

RR:
All those strange diseases.

J III:
Oh, strange diseases.  Have you checked this strange disease to Puskesmas or hospital to find out what kind of disease you have suffered?  Have you?

RR:
[Yes] I have.

J III:
What did the doctor say about the disease, what was the name? 

RR:
There was nothing from the doctor, there is no such disease like that.

J III:
So even the doctor did not know what kind of disease is that, correct?

RR:
Yes.

J III:
Please.

J II:
[Inaudible] how about the fact?

RR:
Yes, it caused bumps, dizziness, itchiness, however before Newmont came, we never felt that disease.

J II:
So there was itchy, dizziness, bump [inaudible] the Chairman of PoJ question, have you ever been examined by doctor, what was the result?  Where did you by doctor you examined? [Inaudible] till Manado or how? 

RR:
Which means?

J II:
You said there were bump, itchy, and you explained earlier to the Chairman that doctor has examined you; you said that there was nothing.  Did the doctor of Public Health Center/the Puskesmas’s doctor that examine you, refer you to have another treatment at one of Manado hospital?

RR:
Let me explain Madam, when I suffered the itchy disease, a doctor from Newmont has examined me.  I only went to the drugstores.

J II:
So is it a Puskesmas’s doctor?

RR:
Yes, it is.

J II:
Then the doctor gave you medicine, right? What kind of medicine did the doctor give you, was it an external medicine i.e. scrub, or was it a drinkable medicine or what kind of medicine was it?

RR:
It was only medicine from the drugstores...

J II:
What kind of medicine? Please speak louder.

RR:
I only bought drugstore medicine.

J II:
Oh, it was only from the store.  Did the Puskesmas give you any medicine?

RR:
I didn’t go to Puskesmas at the time, but other friends went to Puskesmas.

J II:
No.  This is just in relation to you.

RR:
Yes.

J II:
What we want is your information, because you were called to come here as a witness, to provide information that you known, you saw, you heard, and experienced by yourself.  In relation to your other friends, they will have their own turn to be examined here.  Now, specifically for you, have you ever had any treatment at one of hospital or did the Puskesmas refer you to a bigger hospital in Manado to have treatment.  

RR:
We have treatment in Jakarta Ma’am.

J II:
You have treatment in Jakarta.  And the treatment to Jakarta was on whose initiative? 

RR:
Well, there were several people helping us.  It was the community of Buyat that supported my departure. 

J II:
Who is this people, is there any NGO that helped you and other friends to have treatment in Jakarta?

RR:
There was a mutual cooperation between the Pantai Buyat communities.

J II:
Yes?

RR:
There was a mutual cooperation between the Pantai Buyat communities, they collect the fund and they financed us to go to Jakarta.

J II:
So the money was collected from the Buyat community itself?

RR:
Yes.

J II:
The Government has built a Puskesmas.  Why didn’t you use that facility? I may say that seeing from your income, it will not be enough for treatment, right?  Why do you have to go to Jakarta? The cost for the ticket must be very expensive. While if you use the money for treatment in here, then you are probably will be healthy now.  Perhaps for this concern, you will not be able to respond.  

And then you moved to other place, right?  When did you move there?

RR:
Three months ago.

J II:
Three months ago.  Where did you get the fund to move?  Was there any Government suggestion to move, was there any fund from the Government, or collected from the community itself, where did you get the fund?

RR:
I don’t know where the cost comes from.

J II:
You don’t know it, but it was on your own initiative, correct?

RR:
Yes.

J II:
So besides you, is there any family member who suffered from the condition such as itchiness, bump and as you mentioned earlier, a strange disease? Any other family of yours has the same disease?

RR:
Yes.

J II:
Do you have wife, do you have kid?

RR:
I do.

J II:
Were they suffering the same disease like you?

RR:
Yes

J II:
How about the residents in the surrounding there?

RR:
The same.

J II:
Since what year did it happen?  Since when?

RR:
Since 1999, it [the disease] has caused the disease.

J II:
Since 1999.  So it is still recent.

RR:
Yes.

J II:
And then after you have treatment in Jakarta, did you go to a dermatologist or public hospital or anywhere else?

RR:
I am sorry?

J II:
On the medical treatment in Jakarta, did you meet a dermatologist or was there any internal disease expert or did you have a treatment in hospital?

RR:
Yes, we have treatment in the hospital, but at Cipto Mangunkusumo it turned out that, they said it is only a common disease.

J II:
How long did that treatment take time?

RR:
That, I do not remember.

J II:
You don’t remember.  How many residents who have treatment in Cipto?

RR:
It was four of us.

J II:
Four of you?  How was the result from that treatment?

RR:
We have the result here.

J II:
PP, do you have the result?  

Please give it to the PP.

PP:
This is a result of Laboratory examination from Health Laboratory of Province DKI Jakarta, regarding blood, urine, hair and nail examination.  That for blood examination by the name of Witness Rasit Rahmat, the content of mercury or Hg is 52,50, Arsenic or As TT, then for Rasit Rahmat’s urine mercury or Hg TT, Arsenic or As 188,13.  For Rasit Rahmat’s hair mercury…

PS:
Your honor the PoJ, allow us to interrupt, your honor the one that was read before did not relevant with your question, if it has been inserted in the document of PP, and I think it is already in the dossier.  However, what has been read was not in the dossier and not relevant to the Cipto Mangunkusumo matter.  Thank you Sir.

J III:
I am actually wanted to ask if that is real and if the Prosecutor officially inserts it as evidence.  So if it did not officially insert as evidence by the Prosecutor, after all the PoJ does not see whether it is real or photocopy or what it is.  But alright, there will be no problem with that, so please submit it later, but if, that is why the PoJ actually ask the PP, have he submitted as a evidence letter in this file, we will ask you again, have you submitted as a evidence letter in this case?

PP:
The evidence letter has not been included so I think all letters or new evidence that just inserted in this court hearing should accepted for us to see the truth of the explanation that delivered by witnesses.

J III:
I think what the Prosecutor said is right, that all letters must be legalized so that letters that exist, and there are procedures to put a letter to be an additional evidence and etc, I think, so not all evidence who submit evidence then can be inserted, because in the dossier there is a list of evidence in detail, even if it submitted as an additional evidence that will be considered by the PoJ itself and the Defense Counsel has the right to object this matter, but all of it can be later submitted to the PoJ whether it is a copy, the matter will be considered or not that is another matter.  I think instead of delay this matter.  I would like to ask my member to continue the question that can be submitted later.

J II:
Witness, so after you have treatment there, you said that you don’t remember how long, then after you have treatment there, did you get well, because according to doctor there, you only suffered common skin disease, were you feeling well after have treatment there, stated cured and then allowed to go home, or on your own initiative to go home or what?

RR:
At that time, we have treatment there on the statement that we can go home, but we were waiting the result first and then we can go home.

J II:
That so, but the fact is that in your body and your friends that have treatment in Jakarta now in a good condition?

RR:
Yes, now there is a far difference, from the beginning.

J II:
No.  When you came from Jakarta, you have treatment and went back or what?

RR:
At that time I haven’t, but now there is a far difference.

J II:
That so, but how long have you been cured, you don’t know.  Don’t remember.

RR:
No.

J II:
Then that explanation letter regarding the letter that you have submitted, you asked for it or it was somebody else initiative to ask an explanation letter from doctor.

RR:
Yes, that, at that time we were waiting for the result.

J II:
Yes, who asked for it, you or someone else that asked because usually we ask the result probably for further medication or there is other interest, such as further medication or etc.

And allowed to go home by the doctor that treat you there.

RR:
I didn’t state cured, I didn’t state that I have cured, at that time I was planning to go home but I was still waiting for the result not like I am stating that I have got cured.

J II:
Just a minute, let us move back, at the time you went home with your friends, it was by your own will or it was because the doctor that treated you stated that you all now are in good condition so you may go home or leave the hospital.   We go to hospital to be treated, it is not logical if someone has not been cured is sent home by the doctor.  Or because there was no more expense or why did you go home when you have not cured?

RR:
At that time I requested to go home, practically I am fisherman, who is going to pay my wife and kid expense.  So I asked to go home.

J III:
We would like to ask the other member if there is anything else that you would like to ask?

J III:
Ok witness, the complaint that you experienced were bump and itchy, your family also had the same problem, wife and children huh, but for you, when did you experience it?

RR:
I experienced it from the year of 99, I could feel it.  Dizzy and there was a blotch on back of my neck, people from Manado said that it looks like a blotch.

J III:
All right, since?

RR:
it appears; it appears getting bigger everyday, it turns out to be bump.

J III:
Ok, was since year 1999.

RR:
year 99.

J III:
then did you ever have treatment at Puskesmas?

RR:
At that time?

J IIII:
Yes, at the beginning yes, did you have treatment at Puskesmas.

RR:
No.

J III:
Yes, you said that first.  O, have you ever had treatment at Puskesmas?  What is the name of the doctor who is handling you or examining your health at that time?

RR:
What I mean, at the time the symptoms of the disease arising, I did not notice it at the time.  I, because I did not know the specific of what, I have to keep looking, I didn’t care about the disease.

J III:
Yes, until there was complaint from you, until the bump was getting big, then you have treatment at Puskesmas.

RR:
No.

J IIII:
You said that you have treatment at Puskesmas?

RR:
Other friends went to Puskesmas, as for me…

J III:
You didn’t?

RR:
No.

J III:
Direct to Jakarta?

RR:
Yes.

J III:
You went to Jakarta…

J III:
May the audience to be in order so this Court Hearing can be quick and smooth, please do not disturb the court hearing, I warn you again so if my next warning was ignored I will order for who is shouting to be sent out of this court room.

J III:
Ok, let us continue, you never have treatment at Puskesmas, direct to Jakarta.

RR:
Yes.

J III:
That was when you go to Jakarta to have treatment?

RR:
I do not remember the date and I am not be able memorize …

J III:
Year?  Still remember?

RR:
It was in 2004, if I am not mistaken.

J III:
Last year.  But you forget the month, so it was in the year 2004, you once have treatment in Jakarta with three of your friends, so it was four of you who went to Jakarta.  You went to Jakarta with your friends on your own initiative or because there was a suggestion from other institution.

RR:
Yes.

J III:
Which institution that suggests four of you to go to Jakarta?

RR:
I am own my own, that just the way it is [illegible] Buyat resident, there was a union of PIKA gathered for [illegible] gathering fund to go there.

J III:
Yes, that means, it sponsored by Buyat resident.

RR:
Yes.

J IIII:
But by whose suggestion?  Your initiative with the local resident or is it a suggestion from some institutions?

RR:
For that I don’t know.

J III:
Don’t know, so it was your own initiative with the local resident.  Then after you have treatment to Jakarta and went back here until now, are you still feel itchy, that bump has gone?

RR:
Yes.  Now it is all gone.

J III:
Cured?  So now there is no itchy and the bump has cured.

RR:
Yes.

J III:
So it was cured last year.

RR:
Since, for last year there are changes.

J III:
There are changes?

RR:
Yes.

J III:
After you left Buyat, three months ago you left Buyat?

RR:
Yes.

J III:
When you left Buyat, you have cured?

RR:
There is still a new change, and then it changes bit by bit.

J III:
All right, now you are totally cured.

RR:
Yes.

CJ III:
We ask other members?

J IV:
Witness.

RR:
Yes.

J IV:
You said that you lived at Pantai Buyat since 1982, the first thing I want to ask is that you said that you as a fisherman and three months ago moved to other place?

RR:
Yes.

J IV:
My first question, your relocation and your friends were by whose initiative?  Was it by yourself or there was third party that facilitates you to move to other location?

RR:
For that, for me personally, it was on my own initiative.  For me it was my own will.

J IV:
For others, do you know whether they are also by their own initiative or there was other party that facilitate?

RR:
Yes, others I don’t know.

J IV:
Surely, it is normal if in that kind of areas everybody will know it each other, well, all right, you said that your income was decreasing, this is since when?

RR:
I feel that it was decreasing since Newmont is starting to dump waste.

J IV:
If I ask you when it means to indicate time.

RR:
Time, I felt it since the year 1999 it started to decrease.

J IV:
It started to decrease, how many percentage did the income decrease?

RR:
I felt it is decreased about 40 – 50%.

J IV:
Ok.  From the location that you lived with the existence of the company that you said is Newmont, how many meters or kilometers far from your location?

RR:
The Company is far, but for …

J IV:
I asked the location first.  Later you answer it one by one.  I ask the location of this company, location, not the dump, the distance from the company to your house?

RR:
O, it is far; I don’t know how far is it.

HIV:
Don’t know.

RR:
Yes.

J IV:
Ok, now let me ask you, what are you using for drinking water, wash and others?

RR: 
We are using well, from our well there.

J IV:
Well?

RR:
Yes.

J IV:
This well is near with what?  Is it near to the sea, near to the river or how?

RR:
Yes, it is near to the sea, [illegible] the well is from Buyat estuary.

J IV:
Can you explain it, what do you mean with well from Buyat estuary?

RR:
That well is from Buyat Bay to the top.

J IV:
Is there any river there? area of river stream, is there river at Buyat from upstream to downstream? 

RR:
Yes.

J IV:
That is a river.  Is there a river?

RR:
Only that.

J IV:
Yes.  My question is I don’t know, that is why ask you, my next question is the well is near to what?

RR:
The well is near to our houses.

J IV:
O, near to your house.  Your houses are in the seashore or far in the land?

RR:
At the beach, about 50 meters from the beach.

J IV:
About 50 meters from the beach.  Did until you have moved still use that well?  Well water for bath?

RR:
Yes.

J IV:
Bath, wash?

RR:
At the time we were still in Buyat we were using that.

J IV:
From the beginning?

RR:
Yes from the beginning, our lives.

J IV:
O, is that so, ok, what I would like to ask next is that you said about strange disease, I am only focus on one thing, did you really have bump? 

RR:
Yes I have.

J IV:
You have.  What is the name of diagnosis result?

RR:
I don’t know.

J IV:
It is impossible, we go to the doctor to ask this, why there is a bump, what is it called, please answer the truth because we write it here, what is the name?

RR:
I don’t know, I didn’t be able to ask that.

J IV:
Ok.  My last question, are you still having that bump??

RR:
It has gone. 

J IV:
Is it gone by itself or by surgery?

RR:
[It is gone] by surgery.

J IV:
Is that what inside it is a white fat?

RR:
Yes.

J IV:
Yes.  Enough.

J III:
Yes, I think from the PoJ is enough, we would like to ask the PP to ask question. 

PP 2:
Yes, thank you the PoJ, witness, do you know when PT Newmont Minahasa Raya start operates in that place?  In what year PT Newmont operates in the place near you?

RR:
As far as I know, since 1996.

PP 2:
Since 1996 it operates.  You said before that PT NMR working place is far from your house?

RR:
The factory is far.

PP 2:
Then is there anything else that related to PT NMR operation?

RR:
The event is tailing, pipes that near with us. 

PP 2:
What pipes ?

RR:
Pipes that was said for waste.

PP 2:
Waste pipes?

RR:
Yes.

PP 2:
Waste pipe, you said that is near with you, is the pipe passes resident houses check your place?

RR:
Yes, it is on our village end.

PP 2:
At the end of your village, is that for the dumping or did you ever see what comes out from that pipe? 

RR:
Yes, we have seen it come out from the mouth of the pipe or from the seawater, from that Bay, the Bay was turbid.

PP 2:
Turbid, Turbid, huh.  Are those pipes ended in the land or in the water, sea? 

RR:
In the sea.

PP 2:
In the sea?  How far is it from the beach?

RR:
It is about 900 meters.

PP 2:
900 meters from the beach.  Is there anything that comes out from the pipe that is in the water, is it liquid or gas or solid?

RR:
Yes, I don’t know anything else, only me who saw that the sea is turbid.

PP 2:
Every day is turbid?  In the country?

RR:
In the Bay in our area.

PP 2:
In your Bay area.  Is the seawater turbid since there is a disposal or not.

RR:
No, after there is a disposal.

PP 2:
After the disposal the seawater becomes turbid?

RR:
Yes.

PP:
Ok, then, is the disposal that you mean was dumped into the surface or the bottom of it?

RR:
[It was the] bottom of it.  The bottom of it.

PP 2:
At the bottom, so the pipe follows the beach ground?

RR:
Beach, yes.

PP 2:
Then, your house is in Buyat hamlet?

RR:
Yes.

PP 2:
Your environment is the closest place to the waste disposal place?

RR:
Yes the closest.

PP 2:
Closest.  How far is the nearest distance between your hamlets with other hamlet around you, how many meters or kilometers from your hamlet?

RR:
For our village neighbor, there is a look like a cape characteristic.

PP 2:
Yes.

RR:
There is characteristic, there is between look like a cape.

PS:
Use the mike, so we can hear, that’s right.

RR:
If it is in our village, at our Bay, there is a cape with neighbor village, [Inaudible] that is Ratatotok, there is a characteristic.

PP 2:
There is a border.  Yes, it is bordered directly, by the house that enters Ratatotok besides the house that enter Buyat hamlet, or there is distance between houses at Ratatotok with Buyat?

RR:
It is about 2 kilos.

PP 2:
Is there are a distance about 2 kilometers?

RR:
Yes.

PP 2:
Is the pipe for tailing disposal place that your said only exist in your hamlet or there is in other village?

RR:
No, it is only in my hamlet.

PP 2:
Only in your hamlet.

RR:
Yes.

PP 2:
If I may know, what is the shape of that pipe, is, or is the pipe big?

RR:
Yes, the point is I don’t know, as big as this, but I never have measured it how, I just saw it this big.

PP 2:
Approximately that big.  Does the pipe visible by that community?

RR:
It visible, all of community saw.

PP 2:
All the community saw.  Then, when you live in your residence at Buyat hamlet from the year 82, until 1996 when PT NMR operates, are you ever saw and felt the diseases that you said before?

RR:
Yes, then we just felt the disease after Newmont, we saw the disease.

PP 2:
You discovered the disease after PT NMR operates

RR:
I have just discovered that disease.

PP 2:
There wasn’t any disease before?

RR:
Never.

PP 2:
Is there other parties that conducting waste disposal to that place or it is only PT NMR that conducted waste disposal activities?

RR:
No, only Newmont that dump waste to that place.

PP 2:
Only PT NMR that dump waste to that place.

RR:
Yes.

PP 2:
Ok.  Are you, as a fisherman from the year 82 until the last three months, three months before you moved and you as a fishermen at that place.  Are you from year 82 until the last three months stay at Buyat hamlet?

RR:
Yes.

JPU2:
Yes, What I am trying to ask is there any diversity, is there any diversity regarding, fish catch, or your income as a fisherman at the time before PTNMR operates and after PTNMR operates?

RR:
There is, the diversity is quite far.

PP 2:
Very far, what diversity that you mean?

RR:
At the time I was catching fish, previously, I came out at 6 o’clock and went home at 7.  Now after there Newmont I came out at 6, luckily I went home at 3 in the afternoon if I have catch fish.  

PP 2:
How far did you walk to get fish catch, at the time PTNMR has not operated?

RR:
Yes, it is between 900 – 800 meters we can catch fish.

PP 2:
After it exist, what you said that there is a waste disposal at your place, how far do you have to sail, what is the distance to produce?

RR:
Yes, I am only able to produce in 5 mils offshore.

PP 2:
5 mil huh.  Then, anything else, anything else, the decreasing of fish catch, and also the existence of new disease that you know, are there any direct impacts experienced, other direct impacts experienced by Buyat residence?

RR:
Yes if I have an estimation, the people who suffered were only Pantai Buyat resident.

PP III:
Prosecutor, that is an opinion, I think we cannot hand it to him to determine what did happen there.

RR:
I am sure, only Buyat resident that feel the disease.

PP 2:
Yes.  Witness, as far as your knowledge in 1996, at the time PT NMR was operating, or at that year the waste disposal pipe that the village end has been made in 1996?

RR:
That I don’t know, whether it has been made or not.

PP 2:
You don’t know, but the fact is there is a pipe?

RR:
There is.

PP 2:
There is.

PP 1:
Witness, our question is how was the condition of your house environment and how was your daily life with the fisherman environment condition with other place outside Buyat?

RR:
Similar.

PP 1:
What do you mean by similar?

RR:
Was the fisherman environment condition similar to his neighbor.

PP1:
Is there any village near to Pantai Buyat?

RR:
In the south there is Kotabunan, in the north there is Ratatotok.

PP1:
What Ratatotok?  East Ratatotok or what?

RR:
East Ratatotok?

PP1:
Does villagers at East Ratatotok experience the sufferance that suffered by Buyat villagers?

RR:
Not.

PP1:
Why not?

RR:
Yes, I don’t about that.

PP1:
Yes there is a border, this is a tailing Bay, what kind of border there, peninsula?

RR:
Yes, peninsula.

PP1:
Ratatotok Timur is located at the border of the peninsula?

RR:
Yes.

PP1:
Did not experience what Buyat Pantai villager suffered?

RR:
Yes.

PP1:
The villagers are also fisherman?

RR:
They also Fisherman.

PP1:
Where is the location of the tailing disposal?  Is it at Ratatotok Timur or at Pantai Buyat or between borders of that peninsula?

RR:
If that pipe, at the end of our houses at Peninsula, between Buyat and that Ratatotok 

PP1:
Peninsula border?

RR:
Yes.

PP1:
So this pipe, tailing disposal is located at Pantai Buyat, not at East Ratatotok?

RR:
Yes.

PP1:
Witness, you said, you with villagers, half villagers have moved or do not domicile at Pantai Buyat, where are you live now?

RR:
Now at Dominanga.

PP1:
Dominanga, about how many kilometers from the tailing disposal.

RR:
It is about 300 kilos.  300 kilometers.

PP1:
Before you live, live huh, how many meters that the distance between where you live with the tailing disposal?

RR:
Our recent domicile is only about 50 meters.

PP 1:
50 meters?  By this relocation, are there changes to your disease?

RR:
When we moved here, the changes are much better than before.

JPU1:
How many months have you moved from Buyat Bay?

RR:
More three months, we have moved since 25.

JPU1:
What change do you mean, you said that the changes are much better?

RR:
Because we felt [better] here, our water was previously turbid at Buyat Bay, if we often take a bath in the well we felt itchy.   Therefore friends who previously were not able to walk they were able to walk now.

JPU1:
So you mean Witness, friends who were not able to walk previously, they were already able to walk, what do you mean?

RR:
When those still lived in Buyat, they were disabled, after moving to Dominanga they did not use their stick anymore, he used to, in Buyat [inaudible], but he did not use his stick, he was already able to make a living, he was able to pray (sholat).

JPU1:
Since the move, three months ago?

RR:
Yes.

JIII:
Ok already?

JPU1:
It is enough the PoJ.

JIII:
We also remind you Witness, you must give the honest information, and you can also be perjuries later if your information is incorrect.  As you have mentioned earlier that those who were previously disabled become healthy, if you cannot prove it later, you are perjuries, so I ask you to be careful in providing any information, your information are recorded.  Your information are recorded, what have you mentioned, later it is in fact your sham, you breach the content of oath, a criminal imprisonment can be also imposed upon you, I remind, I don’t intimidate you but I ask you as I said that you are only fearful to God not to human beings, so remember that.

JIII:
It is already incorrect, you have violated perjury, and then you can be punished with a criminal imprisonment, remember that.  I only remind that and not to intimidate you, than that you are surprised later that there is a perjury, then I only remind you.  That’s it, I remind you.  And second for all of us, that this court hearing is not sustained, only long winded, so this is our guideline that this Witness provides [his testimony] relating to what he sees, hears and experiences, thus we don’t refer to opinions and other, so I think it only wastes time, what he really sees and experiences personally that was we ask him, don’t waste much time, whereas the matter is not relevant according to the PoJ.   We will allow the Defense Counsel to raise question.

LMPP:
Thank you Yours Honor, Mr. Rasit Rahmat, is your name using letters “CH” or “H”?

RR:
Using “H”.

LMPP:
Were you born in 1966?  What is your last education?

RR:
No education.

LMPP:
What was your the last education?

RR:
I have no education.

LMPP:
O, You have never been to school?  Never going to school?  Was that including elementary school?

RR:
Yes there was, I studied in the elementary school but did not continue it.

LMPP:
Can you please clarify it?

RR:
I went to an elementary school only until the third grade.

LMPP:
O..can you read and write?

RR:
Yes, I read by spelling the words.

LMPP:
How do you read? 

RR:
I just spell the words.

LMPP:
Spell what?

RR:
Spelling? I only spell one by one?  

LMPP:
So, for example, if I show you this, can you read it?

RR:
No.

LMPP:
You cannot read it?  In other words, you cannot read,.

RR:
Yes.

LMPP:
All right, where did you born?  

RR:
I was born in Bitung.

LMPP:
In Bitung.  And did you also grow up in Bitung.

RR:
Yes.

LMPP:
When did you move to Buyat Bay?

RR:
I moved to Buyat Bay in 1982.

LMPP:
You moved to Buyat Bay in 1982, and did you move together with family or did you move alone? 

RR:
[I moved with my] Family.

LMPP:
You moved with you wife and how many children do you have at that time?

RR:
I have one child at that time.

LMPP:
You have one child in 1982.  When you moved there, were there any other people living at Buyat Bay?

RR:
There were.

LMPP:
How many families or how many people?

RR:
At that time there were 50 more.

LMPP:
Pardon me, once more.

RR:
There were more 50 at that time.

LMPP:
People or heads of family.

RR:
50 heads of family.

LMPP:
At Buyat Bay, did you move there by leasing, or purchasing [a plot of] land?

RR:
No, we were only fishermen, we met the government’s official to report our arrival and then we stayed there.  We brought  with us a migration letter to find a location. 

LMPP:
You mentioned that you brought a migration letter from Bitung to Buyat Bay? You have a land where you built your house, don’t you

RR:
Yes.

LMPP:
My question is, did you purchase a house or did you purchase [a plot of] land and then build a house?

RR:
No.

LMPP:
Is that No means, that no, you did not purchase a land? 

RR:
No.

LMPP:
Do you lease the land?

RR:
No.

LMPP:
So whose land was it that you occupied?

RR:
It means the land belongs to the government.

LMPP:
O, so there was a vacant land there, then you occupied and built house?

RR:
Yes.

LMPP:
Did you build your house by yourself?

RR:
Yes, by myself.

LMPP:
All right, so when you moved to Buyat Bay, you had wife and one child.  How old was your child?

RR:
When, at that time?

LMPP:
At that time.

RR:
6 months old at that time.

LMPP:
6 months. Before you lived at Buyat Bay, have you seen a doctor?

RR:
Not yet.

LMPP:
Never see a doctor, right.

RR:
Yes.

LMPP:
All right, and you met a doctor after living at Buyat Bay, right?

RR:
Yes.

LMPP:
So, when the Chairman of the PoJ had asked earlier, are you healthy and you replied that you are healthy, and also when you were asked, do you have swellings, itchiness, what else?

RR:
Headaches.

LMPP:
Headache, so there were 3 [diseases], there were also bumps, and which part of body was the swelling?

RR:
Here.

LMPP:
O, I see there are no more swellings.  There are no swellings, headaches and itchiness.

RR:
Yes.

LMPP:
All of these now totally cured?

RR:
Yes.

LMPP:
There is no disease?

RR:
No, there is no longer.

LMPP:
There is no longer.  And are you now healthy now? 

RR:
Yes, I am healthy.

LMPP:
All right, and at present, you never get any headache and  you never see a doctor any more.

RR:
Yes.

LMPP:
All right, now you also moved as a fisherman, and do you go fishing everyday?

RR:
Yes.

LMPP:
Everyday, from what time and until what time was it?

RR:
If I go fishing from morning and going home in afternoon.

LMPP:
Everyday?

RR:
Yes, everyday.

LMPP:
And are you healthy to do the fishing?

RR:
Yes.

LMPP:
No headache, itchiness, it completely healed?

RR:
Yes.

LMPP:
All right, when you were as a fisherman at Buyat Bay, you have told earlier about how far the distance you took for fishing, what kind of fishes do you usually catch?

RR:
I usually catch many kinds of fishes.

LMPP:
Many types of fishes?

RR:
Yes.

LMPP:
What fishes do you usually catch?

RR:
I usually catch grouper fish, because only …

LMPP:
Please use the mike.

RR:
At tali-tali people said that they sold [fish] until at the price of 100 – 200 thousand.  So if have big fish we usually pangkal-pangkal [cut] it and sold it in pangkal-pangkal [small cut].

LMPP:
How did you catch fish, by using a fishing rod?

RR:
A fishing rod.

LMPP:
O, so it’s by fishing in the sea, what time do you usually go home?

RR:
In Buyat, I usually [started working] from 6, went to the sea at 8, returned home at 7 

LMPP:
You have told us that.  After returning from the sea, where did you bring the fish?

RR:
I consumed most of them.

LMPP:
Most of them are consumed, what about the other?

RR:
I used it to earn my living.

LMPP:
Is that means you sold them?

RR:
Yes they were sold.

LMPP:
Who sold the fish?

RR:
My wife.

LMPP:
Your wife sold the fish, where did she sold it?

RR:
They were sold in the market.

LMPP:
Which market?

RR:
Which market?

LMPP:
In Buyat market, or in other words, those who bought fish in Buyat Market, eat your fish catch, but when answering the Prosecutor’s question, they did not suffering from itchiness as you did?

RR:
Yes, yes.

LMPP:
It is a bit strange.  So it is rather different.  Based on Madam Prosecutor’s question, it  would be different from those at Buyat Bay.  Did you feel itchy because of eating most of the fishes, and did you eat the fish more or fewer?  Which one is more sold or consumed?

RR:
Yes with our condition, yes

LMPP:
There were more fishes being sold.

RR:
Yes.

LMPP:
So there were more fishes being sold, [and] those eaten were fewer, fishes consumed were fewer, according to you it resulted in itchiness and so on, while others who eat fish more did not result in such itchiness, so there is a difference here.  Subsequently you have said you have moved from Buyat Bay to Dumo…

RR:
Duminanga.

LMPP:
Duminanga, you have mentioned that you moved on your own initiative, certainly at your own expense, was it at your own expense?

RR:
That was all at our own expense, the community collected fund for it.

LMPP:
So…

RR:
For those who moved to, pardon me if others move to…

LMPP:
Please use the microphone.

RR:
With regard to the  removal to Dominanga?

LMPP:
I mean Dominanga.

RR:
I think the removal to Dominanga was my own fate. 

LMPP:
So, you did it at your own expense, and did you also build a house at your own expense?

RR:
No, not like that, it came from what, KKTB, Committee.

LMPP:
It was for building the house, but did you move at your own expense?

RR:
It was at my own expense.

LMPP:
Yes, Mr. Rasit himself, at his own expense, may I know how much was it, it must be a big sum of money, right, moving with family, renting vehicle and others. 

RR:
We moved by crossing the sea only.

LMPP:
How much was it?

RR:
We moved by crossing the sea.

LMPP:
By crossing the sea, so it  unnecessary to have transportation.  All right, the Honorable PoJ, this is my last question , Witness do you know a white, a foreigner named, Jane Perlez.

RR:
RR:
Jane who Sir?

LMPP:
Her name is Jane Perlez

RR:
I do not know [her] Sir.

LMPP:
Or Evelyn Rusli?

RR:
I do not know [her].

LMPP:
You do not know her, you are not familiar with her, and you never meet her.  She is a journalist, she quoted from your words Mr. Rasit, she said the following things in English, let me read the English Mr. Chairman, this was quoted between quotation the words of Mr. Rasit, “My catch dwindled so fast after the mine came, I could no longer afford to send my youngest son to school,” he said.  Before the mine company came to the area in 1996, he said he could earn US$ 30 a day a substantial amount in a village without electricity and running water, between quotation again, “We had to look for another place to catch fish, it was so much harder and we were getting so little”.  This [was what] Rasit Rahmat [said] to the people [mentioned earlier], he never meet them, he does not know them.  Would it possible for the translator to translate it, perhaps to be questioned to…

JIII:
The Chairman of the PoJ would like also to ask you, you have take an oath, did you ever provide any information to several whites, you have to be honest, if you did, then we can read the result of the interview from you, however, I remind you, please remember carefully, did you ever provide information to foreigners, whites, have you, please remember carefully.  If you remembered it carefully that there was, then it would be relevant to read out loud the quotation, if you don’t acknowledge the issue, I think there is no relevancy in it.

LMPP:
Yes, he did state that he does not know and never meet her, but did you ever provide information to….

RR:
Yes, several whites did ask for interview to me, but I do not remember the people.

LMPP:
Yes but have you done it, what is important to me, have you done it or not. 

RR:
Yes I did.

JIII:
You did, please have it translated.

IT:
What has been said, responded by Mr. Rasit Rahmat is [translated into Indonesian].  This what he stated…

JIII:
How much approximately is 30 dollar in Rupiah?

INT:
30…

JIII:
Back then, what year is it? I think, at that time dollar has not reached beyond 10.000 [Rupiah].

INT:
I think it is around four hundred thousand [Rupiah].

JIII:
Are you saying that several times ago you may get [income] up to four hundred thousand rupiah per day, aren’t you?  

RR:
I did

JIII:
So it is true that you have said that.

LMPP:
My question Mr. Chairman, because it was quoted between quotations, were these words made by the witness himself?

RR:
Yes

LMPP:
Not the one that I read, is the statement mentioned here means you Mr. Rasit have said it by yourself or it was written by the journalist?

RR: 
The journalist wrote it.

LMPP:
So this was written by the journalist, and you did not know the one named Jane Perlez, you do not know her, not aware of her, right?

RR:
Yes

LMPP:
All right, the last question is, have you also been examined at RSCM in Jakarta, I have…Did you ever take a medication at RSCM, Ciptomangukusumo Hospital in Jakarta? 

RR:
Yes. 

LMPP:
Have you? 

RR:
I have.

LMPP:
And you have also been examined in the Lab, was it at RSCM hospital, right?

RR:
Yes.

LMPP:
All right, we have result of the examination, we will submit it jointly.

JIII:
Yes, please submit.

LMPP:
We will submit result of the examination together with a letter, because the result is normal.

JIII:
Yes.

LMPP:
Thank you Mr. Chairman.

JIII:
Therefore we will compare additional evidence with the evidence held by PoJ, but I mean If possible, these evidence are first legalized, so there are no copies thereof that we don’t know from whom they are, so I ask all information, or evidentiary letters submitted are already legalized by the relevant agency, in order to have evidentiary power, I am worried there are copies later, while these copies can be engineered and subsequently copied again for the accuracy of the evidentiary letters, I ask all evidence which were also presented by the Accused saying to have time to read a little regarding Arsenic and other, are also legalized by the relevant agency for the Panel of Judge’s consideration, now we ask for the Defense Counsel for Accused II, if any questions.

HT:
Witness, I would like to proceed what my associate has asked earlier.  Witness has said earlier that he moved from Bitung to Buyat Bay in 1982, is that correct?

RR:
Correct.

HT:
Then Witness mentioned that Witness had child at that time?

RR:
Yes.

HT:
6 months old, is that correct?

RR:
Correct.

HT:
How old were you when you got married?

RR:
I got married in 1978.

HT:
In 1978.

RR:
Yes.

HT:
If so, how old were you when you got married?  Based on your information stated in the Minutes of Investigation, were you born in 1966? 

RR:
Yes.

HT:
If it was correct you got married in 1978, meaning that you were 12 years old when you got married.  Is it possible?

RR:
No Sir, I got married in 1981.

HT:
What?

RR:
I got married in 1981.

HT:
In 1981 you got married, if you got married in 1981 for example, it means that you were 15 years old when you got married, is that so?

RR:
Yes.

HT:
And at that time you had a 6 months old baby? 

RR:
6 months.

HT:
And you moved?

RR:
Yes.

HT:
Ok, we will check your information with doctor’s information later.

RR:
Yes.

HT:
Ok, I want to ask further, you said earlier that after Newmont came, your fish catch decreased much, right?  Did you only experienced that personally, or have other fishermen also experienced [the same]?

RR:
Personally I have experienced [it], I don’t know about the other.

HT:
Don’t know about the other, do you?  So only you experienced it?  

RR:
Yes.

HT:
How come you did not give attention to your adjacent neighbors?

RR:
Perhaps the neighbors also experienced as I did, but I don’t know their origins.

HT:
Having lived in groups so long, you don’t know whether your neighbor’s fish catch decreased?  You don’t know, is that so?  

RR:
According to my personal experience, I felt that it had much decreased.

HT:
So you don’t know, then did you fish only in Buyat, at Buyat Sea and not at the other?

RR:
Yes, we caught fish because there were plenty of fishes at Buyat Bay at that time. 

HT:
No, after Newmont came?

RR:
After Newmont came we were rather far to catch fish.

HT:
Are there any fishermen from other villages who also caught fish at Buyat Bay?

RR:
At Buyat Bay, there were other fishermen, but we were rather far to catch fish.

HT:
What you have seen, were there the community from other villages, Desa Totok, as I mentioned earlier there is Desa Totok, did they also catch fish at desa Buyat?

RR:
No.  Particularly at the Bay, only the Buyat’s people. 

HT:
Is there any prohibition for the other village community not to catch fish at Buyat Bay?

RR:
There is no.

HT:
In reality was there community of other village to catch fish at Buyat Bay?

RR:
I don’t know, if those came to catch fish at the bay, as far as I know, only the Pantai Buyat’s community caught fish at our Bay.

HT:
O really, but is it only for Buyat Pantai community.

RR:
Yes I don’t know about the other.  To my knowledge, our community always makes a living at …

HT:
Witness doesn’t know daily lives in Buyat?  Strange, Ok, I continue, Witness, are you a member of a fisherman organization?  Do you know All Indonesian Fishermen Association, Ratatotok Timur branch?

RR:
No 

HT:
O, no, you are not a member thereof? 

RR:
No.

HT:
Why not?

RR:
Yes, there is no communication with us there.

HT:
No, but do you know the organization?

RR:
Yes, I don’t know.

HT:
O, you don’t know, Ok, I ask you again, you have mentioned earlier that your fish catch has decreased drastically in 1999, is that correct?

RR:
Correct.

HT:
My question is, you also said that in 2004 you went to Jakarta on your own initiative?  Who escorted you at that time?

RR:
Me?  

HT:
Yes.

RR:
At that time there were several people who accompanied me.

HT:
Who were they?

RR:
They were our chairmen there.

HT:
Our chairman?

RR:
Yes.

HT:
Buyat’s people?

RR:
Yes.

HT:
Buyat’s people?

RR:
Person who accompanied me [to Jakarta] was Dr. Jane.

HT:
Say it again, who?

RR:
Dr. Jane.

HT:
Dr. Jane.

RR:
Dr. Jane Pangemanan.

HT:
O, Dr. Jane Pangemanan, who financed you to go there?

RR:
Yes.

HT:
Who is the person who financed to you Jakarta. Going to Jakarta needs costs, right? 

RR:
Yes.

HT:
Who financed it?

RR:
Yes that was on the Pantai Buyat community’s compromise.

JIII:
I think that was already asked earlier?  Don’t ask any more Sir.

HT:
I want to further come up with Sir.  Your Honor, if the Buyat’s community’s fish catch decreased but they could finance? Your answer does not make sense? In the meantime, I will ask my other associate [to raise question].

PS:
Witness, I continue the question, and please listen well.  And if you answer please use the mike that all of us can record well.  You have said earlier there were many kinds of fishes at Buyat Bay or at your catching area.  I ask for clarification whether it is correct or not that fishermen in catching fish depend on the fish season where it is sometimes difficult to get fish. Is that correct?

RR:
Correct?

PS:
According to the local community, white fish (ikan putih-putih) are very dominant at Buyat Bay, is that correct?

RR:
Correct.

PS:
These white fishes, which are at Buyat Bay, are often caught by fishermen as a lure to catch cakalang fish, is that correct?

RR:
Correct.

PS:
Did fishermen from the outside also catch ikan putih-putih, did they catch other fish?

RR:
Yes, once in a while.

PS:
Once in a while.  Did you personally also catch ikan putih-putih?

RR:
It is not my profession to catch the ikan putih-putih, because I did not have a net for that.

PS:
These Ikan putih-putih in Bahasa are more exact called as ikan teri? right

RR:
Yes.  Ikan teri are small fishes.

PS:
If it is fish season they can ‘attack’  to the coast abundantly, is that correct?

RR:
Yes.

PS:
You have mentioned earlier that your fish catch was sold in Buyat market?  Was there any merchant there who also bought fish other than selling in the market?  Were the fishes sold in other markets for example to Bitung, to Manado?

RR:
I don’t know.

PS:
Have you sold fishes to Merchant?

RR:
I have always obtained fish it was my wife who sold.

PS:
Have your wife, like a regular husband and wife told you at home, I have sold fishes in this market, the proceeds are so, is it like that, please tell us, there is no difficulty here, everything is easy.  Where did your wife sell, did she sell to Merchant, did she only sell in the Buyat market?

RR:
Yes, perhaps my wife 

PS:
Don’t say perhaps, as far as you know.

RR:
Nah, my wife has always sold to Buyat market, perhaps, because she has always sold to Buyat market, then there were friends, merchants who needed, then she might sell to them.

PS:
All right, was the fish catch always all sold, was there any left?  If the fish season for example, were all completely sold? Was there any left?

RR:
At that time we only sold at the cheapest price, when the fish season comes there was left, my wife instructed me to be salted.

PS:
It means to be salted, right?

RR:
Yes.

PS:
Meaning that you and your wife have also salted fishes? 

RR:
Yes.

PS:
What about other community, the Buyat community, we don’t talk about Ratatotok community, in Buyat Pante if their fish catch was not completely sold, have they also salted fishes?

RR:
Yes.

PS:
If the fish season comes but the rain falls continuously and the fish cannot be dry, what did you do with the fish were they released, disposed of to the sea or let them stink?

RR:
There was storage preparation for the ikan teri.

PS:
All right, what about the other fishes?

RR:
If the big fishes are impossible to do so.

PS:
However at last, my question for example, if the rain falls on and on, fishes cannot be dry, are they let to stink or are they disposed of to the sea?

RR:
That was I said Sir [inaudible]

 [The record ceases]

RR:
For fishing cakalang vessels, mackerel vessels.

PS:
However this, that is only ikan putih, right.

RR:
Yes.

PS:
All right, Witness, Prosecutor has asked you earlier, you said that pipe was 900 meter away, Witness I have reminded you, I don’t want you to use anything that makes you stressed, I want you to remain as you are, way of your culture, you have mentioned earlier that 900 meters, did you draw meter thereto?

RR:
I did not draw meter, but that was my estimate.

PS:
So what you wanted to say when Prosecutor asked, that was based on the science, right?

RR:
Yes.

PS:
It is not because you see, have you seen the mouth of the pipe?

RR:
I have never seen the mouth of the pipe because it was put into water.

PS:
Because it was put into water, meaning how many meters is the depth, how many meters is the distance, you have never seen, eventually, but I think why was it suitable for the actual length of 900 meters, did someone whisper you, 900 meters?

RR:
Not whisper, our extent catch fishes from the edge of the sea until our location, we can predict.

PS:
So you just predict, o, the distance from here to there be approximately 900 meters, so the edge of the pipe is there, isn’t there, you don’t know about the depth.

RR:
The depth is 82 meters; we measured at that time because we caught fish that reached the seabed.

PS:
With whom did you measure?

RR:
Because we have always fished reaching the seabed, so our gear reaches the seabed.

PS:
So you take a meter, how many meters is this rope …

RR:
Not meter, no 

PS:
…how many meters go down  into the sea?

RR:
No 

PS:
From whom did you know the depth?

RR:
We fished Sir.

PS:
Yes, from whom did you know the depth?

RR:
If we fish we have already calculated, we reach the length of a fathom, the water is 60 fathoms deep, we could have [estimated?] how many meters?

PS:
Using the length of about 6 feet, right, not using meter is it.  Then fishing rod reaches the seabed of 82 meters.

RR:
Yes.

PS:
Are there fishes at the depth of 82 meters?

RR:
Yes, we fish.

PS:
Plenty of fishes are at the depth of 82 meters?  That was your information that many fishes at the depth of 82 meters, all right we will ask expert not you.  Witness, was that pipe entering from Desa Buyat Pantai the property of Newmont,

RR:
Yes…

PS:
Listen first, meaning that the pipe enters from Desa Buyat then goes down to the sea, right?  The name for it is Pantai Lakban area, right, the pipe goes down in the area, the end of the pipe continue to enter into Kabupaten Bolaang Mongondow or to Minahasa Selatan, you have known that the distance is 900 meters that leads to the right side, do you know which area is it, which Kabupaten is it?

RR:
This is Sir, wanted to say it enters into the area of Kabupaten Bolaang Mongondow, don’t know, I said to the Minahasa area I don’t know.  But what bay is it, Tanjung Buyat that was ancestor’s criteria, Tanjung Buyat is the edge of the pipe.

PS:
Yes which regency does include to?

RR:
Yes, I don’t know yet that it was from Bolaang Mongondow or from Minahasa.

PS:
That’s it, if water of Buyat river overflows, was the end of the river often soaked, was it often covered by water?

RR:
Yes.

PS:
And if water is big how tall was it, can it overflow houses?

RR:
It can.

PS:
Can, and can it bring mud?

RR:
Yes.

PS:
And that happened when you were there?

RR:
Yes.

PS:
Thank you.  Witness, the boundaries of Bolaang Mongondow or Minahasa Selatan are unclear at the sea, I want to ask now, which area is the boundary of Buyat Pantai village included?  Does it include Bolaang Mongondow or Minahasa Selatan?

RR:
I am not sure yet.

PS:
Is not sure yet, right, is not clear, is it, did the community question the boundary to date?

RR:
I don’t know, whether.

PS:
You don’t know, if so, when you used this water, used Buyat water, did you use the water everyday, or when you returned from the sea, you just used the water.

RR:
Yes husband and wife used the water, I returned from the sea, used the water, when eating at home I also used the water.

PS:
Was it also like flood and overflowed continuously since you moved there, did Ratatotok also occur like that?

RR:
I don’t know.

PS:
You were there since 1982, how come you have never known flood till overflowing?

RR:
Since I am not the original community there, while we live at Buyat Bay, I did not see daily activities there.

PS:
So you don’t know.   All right if the condition of the sea can be seen from Pantai Lakban that water of Pantai Ratatotok is often yellowish color because flood overflowed from Ratatotok River, never see, right?

RR:
I did not see that the river overflowed or did not overflow I only focus to notice our Bay.

PS:
All right, when the Prosecutor asked whether the edge of pipe was released under ground water or on surface water, do you know what is surface water?

RR:
Yes if those said water between. 

PS:
Water originating from [stop speaking] under the ground, is not sea water, right, what I ask is about the edge of pipe at sea water, so make it clear the answer, person over there asks about surface water, to our knowledge, the surface water is certainly ground water, it appears that you are smart, so the surface water is ground water, is that correct, you know that, right, so the edge of the pipe is not in the surface water, right?  You have mentioned that the pipe enters into the sea?

RR:
I mean like this, may I ask what is the surface water, whether it was fresh water or salty water?  That was I ask for clarification.

PS:
Yes you should ask for Mr. Prosecutor’s explanation, because he asked whether the edge of the pipe is on the surface water or in the water, in the sea water, so it is not clear, so you want to clarify now that the edge of pipe is on the sea water and not on the surface water, is that correct?

RR:
Yes it is at the seawater.

JIII:
I think it is not necessary for us to question the terms “surface water, seawater”, while he is not the expert.

PS:
All right, if he doesn’t know, Your Honor, I ask for the wrong information not to be recorded.  Thank you for your correction.

Witness do you know Henry Ponto?

RR:
I know.

PS:
Was he your friend since you were a child in Bitung?

RR:
I know him in Buyat.

PS:
O, just know in Buyat.

RR:
Yes.

PS:
But are you both from Bitung?

RR:
Yes I don’t know him from where, from Bitung or from where, I don’t know, to my knowledge he [inaudible] in Buyat.

PS:
You know him well after you were in Buyat, right.  You stayed there since 1982, you said there were changes since Newmont came there, I want to ask about economic changes, did they also happen in Buyat, whether there was economic changes getting better or getting worse?

RR:
If there were changes in part of the sea, I don’t know about other economic changes.

JIII:
This is not an opinion, right, if we will ask his opinion whether there are economic changes of the community there.

PS:
All right, we revoke the question.  Witness, was your economic life getting better since 1996 or getting worse at the present time?

RR:
What?

PS:
Was your life since 1996 here and before 1996 getting better or getting worse.  Before and after 1996, were changes getting better or worse?

RR:
Before 1996 we were getting better, after 1996 getting worse.

PS:
My question is, was it like that, we revoke, we have cancelled, we will show Witness’s photographs, Your Honor we want to show several photographs.

JIII:
What photographs are these? 

PS:
Witness’s photographs.

JIII:
O that’s it, bring here, and let all the people see in this desk, please precede the Prosecutor.  What do you want to tell about these photographs?

 [PS is showing the photographs]

PS:
Witness, I continue about the photographs, do you also know the Buyat’s people around you on the photographs, other than you and Dr. Jane Pangemanan, and the activity at that time was a plan to sign a settlement agreement with Newmont, is that correct?

The Agency for Health Law (LBHK) wanted to socialize a plan for preparation of a settlement with PT Newmont, is that correct?

RR:
Correct.

PS:
I want to show again the agreements to the Honorable PoJ, we ask Witness to come and see them.

JIII:
Do you know the content of the agreements.

RR:
Don’t know yet.

JIII:
Please see here.

 [Witness is seeing the agreements]

PS:
All right, to be heard by public, so do you justify that the signature is true your initial and signature?

RR:
Yes.

PS:
You have a family, I don’t listen attentively, how many members of your family do you have, husband and wife, how many children did they live in Buyat?

RR:
We lived in Buyat with 3 children, I have 4 children but the one lived in Bitung.

PS:
Among your family, 4, so with husband, wife how many people are there?

RR:
We are 6 people

PS:
O, 6 people, all of you who were suffering from swelling, and the one who suffered in the back is only you?

RR:
Yes.   Only me suffered from swelling.

PS:
Only you suffered from itchiness [inaudible]?

RR:
My wife also felt.

PS:
Did your children feel?

RR:
The felt.

PS:
Did you take them to see doctor?

RR:
Taking them to doctor, from whom was the cost?  

PS:
My question is not regarding cost or not, my question is, did you take them to doctor or not?

RR:
No.

PS:
Not taking them to doctor, not taking them to Public Health Centre?

RR:
No.

PS:
All right, do you eat daily consumption together with family, for example what you consumed was also consumed by your family?

RR:
Yes.

PS:
So if having breakfast was that food also consumed by you and also consumed by family, was it also having lunch and having dinner the same?

RR:
Yes.

PS:
However only you and wife suffered from itchiness, while your children did not?

RR:
The children also felt.

PS:
The children also felt but only you suffered from bump, whereas wife and children did not?

RR:
No 

PS:
All right, were you aware of the bump, was it already… this only reminds, did you suffer from the bump before moving to Buyat or after moving in Buyat?

RR:
After in Buyat.

PS:
After in Buyat, right.  You have mentioned earlier that you went to Jakarta for a medical treatment and be treated at Cipto Mangunkusumo hospital, 

RR:
Yes.

PS:
Is that correct, you operated at Medical Metropolitan hospital, Metropolitan Medical Centre abbreviated as MMC?

RR:
Yes.

PS:
Is that correct you were taken there on the facility of LBHK?

RR:
Yes.

PS:
How long, do you still remember how long did you treat there?

RR:
Yes, I do.  It was 4 days.

PS:
4 days, do you still remember why you move from Cipto Mangunkusumo Hospital to MMC?

RR:
Yes, I do.

PS:
Did the Legal Aid Bureau of Health remove you?

RR:
Yes.

PS:
What did the doctor of MMC say after he carried out a surgery on the back of your neck?

RR:
He said he would like to bring the result of my surgery to the laboratory, but my wife was sick so I went home faster.  I did not get the change to ask [and to get] the result.

PS:
So, until now, you didn’t have the change to take the result? Very well.  I am running out of question Your Honor, may my co-counsel proceed?

JIII:
Please.

OS:
Very well, we will continue the question from our collegua.  Witness, I request you to respond the questions with true answer, because you have taken an oath.  Witness, as a fishermen from Bitung who moved to Buyat at 1982, do you know that there are certain season for fishing?

RR:
Yes.

OS:
If that so, is the season always happening in a year or is it vary?

RR: 
It is vary.

OS:
If it is vary, is it true that sometimes the fish are exceeding [from the normal amount]?

RR:
True.

OS:
True.  However, sometimes you get nothing at all, right?

RR:
It’s not anything at all, but mostly not.

OS:
So it is mostly not.  Is it depends on the season?

RR:
Yes.

OS:
Is that similar like what you have been experienced when you were fishing in Bitung that it is depends on the season?

RR:
No.

OS:
How?

RR:
In Bitung, the range for fishing is far, we catch fish in a far distance.  After we move to Buyat, we feel that the distance is closer, we can catch fish in the coast of Buyat Pantai.

OS:
But, the point is,  there are seasons, right?

RR:
Yes.

OS:
Perhaps, as a fisherman you may know that after a season of white fish, there will be a season for bigger fish such as cakalang fish.  Is that true?

RR:
I don’t think [there is a season] for cakalang fish.

OS:
Or any other big fish that usually eat white fish.  Is that correct?

RR:
Yes, fish that attacks white fish are bobara or kembung, or you used to call it kababija, those are fish that can be found in the coastline.

OS:
Very well.  Let’s go back to the Buyat Bay when the fish season comes.  I think we cannot limit a season because it is depends to the nature.  Before asking, I would like to clarify one thing,  Buyat Bay is connected with open sea, right?

RR:
Yes.

OS:
It means when you fishing in Buyat Bay, you did not  limit the fishing only in the Bay, you may be fishing to the outside of Buyat Bay or the open sea.

RR:
Previously we only [fishing] inside the area of Buyat bay.

OS:
Very well, now we will ask, you said that at the year of 82 before Newmont came, there were a lot of fish.  At that time, how many residents or fishermen go fishing?

RR:
To my knowledge, at the year of 1982 there were already 55 families in Buyat Pantai.

OS:
All of them catch fish?

RR:
Yes, perhaps everyone or part of them looking for others (non fish), but to my knowledge and because we stay together in the beach, there many of them, almost everyone [catch fish].

OS:
So almost everyone [catch fish] before the operation of Newmont.  After the commencing of Newmont’s operation, did more people coming and look for fish? Were there more fishermen looking for fish comparing to before the Newmont’s operation?

RR:
Yes.

OS:
So there was an increase of population right? So there were more people looking for fish, right?

RR:
Yes.

OS:
On the method of catching fish, do you shift from the traditional method to modern method perhaps by using Katinting or can you compare to the time when you just came there on the year of 80s.

RR:
When I arrived on 1982, I only use a rower.

OS:
After using a rower, you did use the net, right? Are many people using net?

RR:
Nowadays there are many people using a motor, a motor fixed to the boat, or Katinting motor, we did not experience that in the past.

OS:
Oh…

RR:
I only experienced rowing, and other friends also experienced the same.

OS:
If that the case, there are many fishing has been carried out by professional.

JIII:
That is a conclusion.

OS:
Very well.  Thank you.  We will proceed.  With regard to the fish, on the ocean, did you say the water is turbid? I would like to ask, is the turbidity occur because the rainy season, perhaps because it keeps raining the water went turbid or is it because there is something in it?

RR:
It is because there is something in it.

OS:
What do you mean?

RR:
It is because the pipe of Newmont, he arranges it [the pipe] in that place that is why our beach becomes turbid.

OS:
If that so, is it the turbidity during the rain exceeding the turbidity of the beach, or is it stays the same?

RR:
Sometimes it happens during the rainy season.

OS:
Is that so?  Usually during the rain the mouth of river gets turbid, right?

RR:
Yes, but it is not the same.

OS:
Are you able to see the different of turbidity, does it often gets turbid, not often, or you cannot see how far the turbidity gets to?

RR:
Yes, because we were always in the beach, we can always see the changes in the waters.

OS:
 What if you compare with the Totok Sea?

RR:
If we compare it with Totok Sea, it is different … [inaudible].

OS:
Do you know that in the Totok River flows to Totok sea and that above the river, there were Illegal Miners (PETI) carried out illegal mines and that it [the waste] flows to Totok sea?

RR:
Yes perhaps it happens in Totok Sea, perhaps there are mines in Ratatotok.

OS:
Please do not use the word perhaps Sir, you are a local resident, you have taken an oath, please answer truthfully, if you do not know, just say you do not know.

RR:
We do not know.

OS:
So the witness does not know, you cannot differentiate between the turbidity in the river of Totok and … very well.  The witness stated earlier that you are a fisherman, do you eat fish?

RR:
Yes.

OS:
Do you eat anything else other than fish? Perhaps vegetables?

RR:
Yes.

OS:
Vegetables?

RR:
Yes

OS:
Meat?

RR:
If you are talking meat, I do not eat meat.

OS:
Do you eat vegetables a lot?

RR:
We eat vegetables that grow in the borders.

OS: 
What kind of vegetables?

RR:
Leafy vegetables.

OS:
Is there any river near that place?

RR:
Yes.

OS:
Is the leafy vegetables grow finely?

RR:
It grows very fine.

OS:
So, do you eat vegetables often?

RR:
Yes, I often eat vegetables.

OS:
You often eat vegetables.  Now, let’s talk about your family.  You said earlier that your children suffered from itchiness, are they still suffering from itchiness or are they heal now?

RR:
They are healthy now. 

OS:
So, everyone is healthy now.  Did they go to Jakarta, or did they only take a medication in Jakarta?

RR:
Only me.

OS:
So, both, people who took medication in Jakarta and stayed in Buyat have recovered from itchiness.  I am finished.

PS:
Just a little more Your Honor, Witness, with regard to the operation of PTNMR and related to your social life as a resident, have you noticed any development of kindergarten?

RR:
If you said kindergarten, yes there is a kindergarten.

PS:
Was there any WC build there?

RR:
Yes, a WC was built, but later on…

PS:
I asked was there any WC build there, I am not asking what happened later on.

RR:
Yes, a WC was built.

PS:
Was there any water facility build in your place?

RR:
Yes, there was.

PS:
Was there also any electricity facility builds? However, due to the track of the Regency of Bolaang Mongondow, it wasn’t completely built.

RR:
Yes there was.

PS:
Do you know that PTNMR has built streets to reach the distant villages?

RR:
Yes, I do.

PS:
Do you also know that PTNMR also build a Public Elementary School and a Public Health Center?

RR:
I do not know any other in the area of the village, I do not remember it by heart.

PS:
You do not remember it by heart?

RR:
Yes.

PS:
Very well. What do you want from PTNMR?

RR:
I just want PTNMR to recover the community [health] back to the previous years before it [PTNMR] disposes its tailing to our beach, heal us back, that is what I want.

PS:
If that what you want, why do you move?

RR:
We are no longer feel comfortable in that place, because we think the place is no longer suitable.

PS:
But many people still live in Buyat Pantai, right? The ones who did not move to Dominanga.

RR:
To my knowledge, there is less than 9 families stay there.

PS:
But do people still live there?

RR:
Yes they do.

PS:
Thank you, my question was do people still live there not how many people live there? Thank you.

JIII:
Are you done?

PS:
Thank you Your Honor.

JIII:
If there is [inaudible], we will provide the opportunity for the Accused to ask [the Witness]. Please.

RBN:
You have to row out to see 5 miles and come back 5 miles.  How long does that takes you and how much time do you have left for fishing.

HS:
[RBN words was translated in Indonesian].

RR:
I am sorry, I did not tell [you] that I row for 5 miles, I only say [when I catch fish] I have reach the distance of 5 miles now.  I used to row for only 9 to 800 meter [to catch fish], but now I have to row for 5 miles.  I do not tell about rowing.

HS:
Ooh, he said that he does not row.

RBN:
On the other question I have is that, you stated you were, had strange diagnosis from 1995 to 2004 and yet you never went to the Doctor in Puskesmas, yet with 80 or 90 people sick in Buyat Bay, you were selected as one of four to go to Jakarta, so can I assume that you were the sickest, one of the poor sickest in Buyat?

HS:
[RBN words was translated in Indonesian]

RR:
At that moment, I was the sickest.

HS:
At that moment, I was the one who was very [inaudible]

RBN:
Then who made the selection for who to go and who to stay?

HS:
[RBN words was translated in Indonesian]

RR:
Those were our chairpersons.

HS:
Those were our chairpersons.  Who are they?

 [There is no answer]

RBN:
Ok, [inaudible] you express that you knew that you have to go out 5 miles or 8 kilometers, rowing 16 kilometers, how long would it take you to row 16 kilometers?

HS:
[RBN words was translated in Indonesian]

RR:
If we use an attached motor, it would take only two hours.

HS:
If I used an attached machine, it will take only two hours.

RBN:
Are you, I thought before you said you weren’t using machine.

HS:
[RBN words was translated in Indonesian]

RR:
Yes.

HS:
That’s right.

RBN:
So, how long will it take without machine?

HS:
[RBN words was translated in Indonesian]

RR:
If the distance is 5 miles, and using no machine, the trip will took almost half a day.

HS:
That will be half a day.

RBN:
So, that leaves no time for fishing then.

HS:
If it takes you half a day to go and half a day to get back, it means there is not time left for fishing.

RR:
No, we didn’t go there for fishing, it was a speculation (trip), and we were just looking for a living.

HS:
Oh, so we are just speculating.

RBN:
So, you don’t, its… because five miles is 8 kilometers, so you don’t know how far the fish are out [inaudible].

HS:
[RBN words was translated in Indonesian].

RR:
Yes.

HS:
That’s right.

HS:
Ok, thank you.

JIII:
I believe the session is satisfactory.  Let me give the last opportunity to…

JIV:
Witness, my question will be, is there any response [action] from the Local Government, or the Head of Village, or the Head of Hamlet to all the occasions that you have told earlier?

RR:
No.

JIII:
Does the Accused understand what the Witness has explained and does the Accused have any objections from the statements made by the Witness?

RBN:
I do understand but I do have two objections.

HS:
[RBN words was translated in Indonesian].

RBN:
And I think both of these… as far as PTNMR goes, I think we reject the statement about where the fish are located and where they are not, cause aarr…from what I understand it is just a speculation.

HS: 
[RBN words was translated in Indonesian].

RBN:
And as far both PTNMR and myself as an individual, I think we just have to let the qualified doctor judge the truth and the meaning of medical symptoms, but I find it highly unusual that for five years this individual has never went to a local medical care or when he was the one of the most sick in the village did not go to local doctors and yet he was [inaudible] to Jakarta.

HS: 
[RBN words was translated in Indonesian].

JIII:
Registrar, please take note on that.  Due to the fact that we have 6 witnesses, while for 1 witness we have spent more than 2 hours, I think it is impossible for us to provide 12 hours for 6 witnesses.  I am not trying to limit your right to ask questions.  However, I would like to request all of you to prepare your questions when I ask questions to the witnesses.  Please delete questions that I have forwarded to the witness from your list of question, so we can finish examining 6 witnesses today.  If you have prepared the substantial matter for your questions, you can develop it during the examination. This is to fast-forward the examination.

PP:
We request a permission to show a picture or the condition reflecting the witness condition before he had a surgery and after he recovered.

RR: 
Yes, we have a picture, we felt very sick before but now there has been a great progress.

PP:
Do you have it in a picture?

RR:
Yes, I do

JIII:
Actually the Prosecutor should not ask him [to show the picture]. You should be collecting evidence that will be submitted including the picture of the person.  If you submit it in this court hearing, it will looks like the Accused who is proving that it is happening.  So I think if it is required, you can consider it as additional evidence, but not during today’s hearing.  The Prosecutor should collect all the evidence and not letting the witnesses brings their own evidence, because it would be like civil case then.  I request the Prosecutor to submit the evidence all together to the PoJ.  All evidence such as pictures, lab result, the PoJ would consider examination result.  The copy of the evidence should be legalized, if not, we would not accept it.  Please note that.

PS:
Your Honor in relation to what has been forwarded by the Public Prosecutor, I think it is necessary to emphasize, that if the Prosecutor submitted an evidence, the Prosecutor should pay attention to the legal requirement of procedural law in article 75, that a minutes of seizure on the evidence must be with the court approval because if not it would waste our time.  We would only collecting worn out documents with no formal legality, so please pay attention on article 75 of LCP.  Thank you.

JIII:
I think what you said is what I have said earlier, that there are procedures of submitting the evidence in the court hearing.  Thank you very much for your information, you may leave the court.  What time the Friday prayer start, 11.30?  Is it possible for you to examine 1 more witness and as I have suggested earlier we should be more effective and efficient, even if necessary, we limit15 minutes for questioning so you may prepare it first.

HT:
Your Honor, the time for Friday Prayer is 11.30 and then we can have a lunch perhaps, if it is fine, especially that the Accused II will also carry out the Friday Prayer.  Some of us need to pray too, so if it is fine with you, will you please postpone the hearing?

JIII:
Very well, let’s stop for Friday prayer.  It is better to break now rather than being cut in the middle of the examination.   The Friday prayer will start on 12.00 until 13.00, so we will start the hearing on 13.00.  The Prosecutor, we will start on 13.00.  I don’t know whether we can examine all six witnesses but this is not the mistake of the Prosecutor, because the Prosecutor must call in 6 people with assumption that one of them may not be able to come.  However, 6 people are present today, so it is beyond our expectation.  Therefore we will adjourn the hearing for 1 hour for Moslem people to pray and having lunch for non-Moslem.  The court hearing is now adjourned.

[Gavel is rapped]

JIII:
The court hearing is now in session

 [Gavel is rapped]

JIII:
Please bring the next witness Mr. Prosecutor
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Juhria Ratunbahe

PP2:
The next witness is Juhria Ratunbahe

JIII:
What is your name?

JR:
Juhria Ratunbahe

JIII:
Are you born in Bitung, what date, is it 12 May?

JR:
Yes

JIII:
If you forgot, please see your ID Card

JR:
Yes, 12 May

JIII:
12 May 1960, right?

JR:
Yes

JIII:
Your religion is Islam, you work as a housewife, live in Hamlet V Desa Buyat Pantai Kecamatan Kotabunan Kabupaten Minahasa Selatan.

JR:
Yes.

JIII:
Do you know the Accused? Do you know Richard Bruce Ness?

JR:
Yes.

JIII:
No, clearly no relation, right.  Your statement will be heard as a witness, you will firstly be swear according to your religion you believe, which is Islam, right.  Please stand. 

 [The witness took an oath]

JIII:
I remind the witness, you are under oath and according to the law if you give false statement, not according to what you know, experienced and heard with regard to an event, it will be a false oath and it can be sentenced.  You were sworn using Al-Quran and you fear God Almighty not man, is that clear?

JR:
Yes.

JIII:
To the witness, you were born in Bitung, correct??

JR:
Yes.

JIII:
When were you in Buyat Pantai?

JR:
Year 1977.

JIII:
You moved to Buyat Pantai by your own will or by someone’s request?

JR:
On my own.

JIII:
On your own, you moved there with your family, husband and children, is that right?

JR:
No, because I moved to Pantai Buyat when I was still a virgin.

JIII:
Oh not married yet?

JR:
Yes.

JIII:
So when you moved to Buyat Pantai, where do you live?

JR:
On shore.

JIII:
No, I meant to rent a house, lease or building your own house?

JR:
No, with your parents.

JIII:
With your parents, together with your parents you moved there or your parents were there first then you follow? 

JR:
I was together with my parents.

JIII:
Oo with your parents, what is your occupation?  Or are you married?

JR:
Yes.

JIII:
What is the occupation of you and your husband at Buyat Pantai?

JR:
My husband is a fisherman.

JIII:
A fisherman.  A fisherman using what??  Motorboat or regular boat? 

JR:
A rowing boat.

JIII:
A rowing boat. Who comes first, you or Newmont in Buyat Pantai??  When you came, has Newmont existed or not?

JR:
Not yet.

JIII:
Not yet, what did you experience with the presence of Newmont there??

JR:
I was in Buyat Pantai before Newmont existed, I did not have those diseases. I got them after Newmont was there.  

JIII:
What type of diseases??  Have you ever checked with a doctor??

JR:
Yes.

JIII:
What did the doctor say to have caused them??

JR:
The result has come out.

JIII:
The result is here submitted to the Prosecutor.  Did you check them with a Public Health Center’s doctor or where?

JR:
To Jakarta.

JIII:
To Jakarta, is there no Public Health Center nearby?  In Buyat?

JR:
There is.

JIII:
Did you not try to go to the Public Health Center at the first time?

JR:
No, not directly.

JIII:
What was the reason that you did not go to the Public Health Center facility in Buyat, which is the closest?

JR:
Because I instantly got a headache.

JIII:
If we are in a village we do have the closest doctor first, we contact the closest doctor and a Public Health Center is available, what was the reason that you did not try to have it checked at the Public Health Center first then if the Public Health Center is not satisfactory then we proceed to the larger hospital by recommendation.  What was the reason that you never check to a Public Health Center?

JR:
Because when I want to check to a Public Health Center, my disease was of ordinary no trouble at all.

JIII:
So you have checked at a Public Health Center??

JR:
Yes.

JIII:
Which doctor said that?

JR:
When I was in Ratatotok.

JIII:
Not in Buyat Pantai, it does have a Public Health Center?

JR:
No, Buyat Pantai does not have a Public Health Center

JIII:
How many kilos from Buyat Pantai to a Public Health Center?

JR:
I do not know how many kilos.

JIII:
Ok, how much do you and your husband make as fisherman, pretty much?

JR:
In the past, my husband’s catch from the sea was enough, now has lessen. 

JIII:
At that time you were a fisherman, yes?

JR:
Yes.

JIII:
You said that your income decreased.  Who took you to be treated to Jakarta??

JR:
NGO.

JIII:
What was the name of the NGO??

JR:
The one with Ibu Yul.

JIII:
You do not know the name of the NGO??

JR:
I do not know.

JIII:
You do not know, you only know who was in-charge.

JR:
I only knew who was in-charge.

JIII:
How many people from Pantai Buyat that were taken to be examined or treated to Jakarta??

JR:
4 persons.

JIII:
Who were they?

JR:
First Pak Rasit, myself, Ibu Masna, Srifika.

JIII:
Did you all have the same symptoms?

JR:
The same.

JIII:
The same?

JR:
The same.

JIII:
Were the residents of Pantai Buyat water in the well in Buyat or is there any clean water from other sources??

JR:
We consume the water from the well there.

JIII:
So you drink and everything else from the well there?

JR:
Drink, bathe, all from there.

JIII:
Now, daily you have moved to Dominanga?

JR:
Yes.

JIII:
In Pantai Buyat, that was the daily food, did you eat fish or what do you eat there or eat meat bought from outside?

JR:
We eat fish, we do not have money to buy meat.

JIII:
Eat fish.  The things you caught such as fish, where did you sell them or you do not sell them but ate them all??

JR:
Sold in Buyat Kampung.

JIII:
How far is it from Buyat Pantai??

JR:
1 kilo.

JIII:
1 kilo.  But your income decreased since Newmont existed?

JR:
Yes, after Newmont existed.

JIII:
I see, but the population there, did it increased?

JR:
No.

JIII:
So there was no increase in the population, so when you said the decrease occurred there were not many new comers that go there, so was there any increase in people residing there?

JR:
Just the same ones.

JIII:
Just the same ones, no increase.  And until you moved to Dominanga you still used the boat with no engine?

JR:
No engine.

JIII:
No co-operation there?

JR:
No.

JIII:
So individually?

JR:
Yes.

JIII:
Nothing in collective, no help from the government such as a machine so the boat can be improved?

JR:
None.

JIII:
None.  How many days were you in Jakarta for the examination and where were you examined, which hospital?

JR:
1 day and 1 night in Cipto, then moved to MMC for 4 days then we were brought back.

JIII:
You received the result, what did it say the disease was?

JR:
The result is held by the Prosecutor, the one with Pak Rasit.

JIII:
Oh I see, and you yourself as a patient did not know what type of disease and what cause it?  The doctor did not explain to you.

JR:
It was written there mercury arsenic, it was all there.

JIII:
Oh so it is a disease of mercury and arsenic.

JR:
Yes, as it was said in the paper there.

JIII:
I see.  When did you moved from Pantai Buyat?

JR:
On 25 March, to Dominanga??

JIII:
Yes.

JR:
On 25 March.

JIII:
25 March year??

JR:
2005.

JIII:
2005.  What caused you to move from there?

JR:
Because we cannot stand the disease when it got worse not better.  Because last May I got [Inaudible].

JR:
Spring water, eat fish, all consumed there.

JIII:
So eating fish there is dangerous?

JR:
Yes.

JIII:
How do you know?

JR:
The fish had lumps.

JIII:
O, I see.

JR:
They changed.

HK:
But if eating fish there is dangerous, why did you sell them to others, is it not prohibited, if it is dangerous then you cannot, other people would get the disease too?

JR:
The changed-fish were not sold, other fishes were.

HK:
Yes, you were saying that some were eaten, consumed, some sold, the market is about 1 kilometer from there, if you knew that the fish were not right then that is prohibited, if other people got the disease then who will be responsible? 
JR:
The tailings were only in Pantai Buyat. 

HK:
O I see.

JR:
Not in other places, no tailings only in Pantai Buyat.

HK:
So you…..

JR:
From the shore to the opening of the pipe is 9 kilos, 900 meters.

HK:
O, 900 meters, you measured it?

JR:
I never measured it.

HK:
How do you know?

JR:
I am a woman.

HK:
The pipe is 900 meters, how do you know?

JR:
From the shore.

HK:
No, I meant who told you, who has measured it.

JR:
It was checked.

HK:
Yes.

JR:
Someone checked it.

HK:
No, you obviously did not dive and see the end of it?

JR:
Yes.

HK:
You obviously heard it, where did you get the information that it stretched to what, 900 meters to the end of it, who do you know it from?

JR:
Listening to the person who checked it.

HK:
From the person who checked it?

JR:
Yes.

HK:
From the person who checked it said that?

JR:
Yes.

HK:
So listening to his story.

JR:
Yes.

HK:
Moved to Dominanga, where did you live?  Who paid for you moving there?

JR:
The ones who moved to Dominanga, KKTB.

HK:
Yes, the government did not pay attention to the community there, if it was what had happened, the government did not respond?

JR:
Our government did not pay any attention to us. 

HK:
O I see.   No head of village, head of camat there?

JR:
There was a head of village.

HK:
Have you ever complained of no improvement to your condition, what will become of your fate, so what was the government’s response?

JR:
We did.

HK:
What did the regional government?

JR:
Yes, the government took sides.

HK:
O, took sides.  O so then because the government did not defend you then an NGO defended you, that what moved you to Dominanga.

JR:
Yes.

HK:
So now do you live in each house or in a barrack?

JR:
Still in a barrack.

HK:
Then later, will you still be in the barracks or later promised that there will be a house for each?

JR:
There was.

HK:
There was?  When did they say?

JR:
Temporarily in...

HK:
Temporarily taken care of.  O I see, but the community now moved there are fishermen, right, then move to Dominanga still are fishermen or are you now planting?

JR:
Still fishermen.

HK:
Fishermen, o, the location is close to a beach.  The Dominanga?

JR:
Yes.

HK:
How many kilos from the beach?

JR:
One kilo or more.

HK:
All your paddled-boats in Pantai Buyat were brought there?

JR:
Yes.

HK:
O I see.  After you moved, how is you health condition?  Better?

JR:
It is better, getting better.

HK:
Getting better.  Compared to when you were in Buyat Pantai, you are getting better in Dominanga, your health?

JR:
My health is getting better.

HK:
How is your income?  Getting better?

JR:
Yes.

HK:
Getting better.  So you like living in Dominanga?

JR:
Yes.

HK:
We allow other members.

HK:
You explained that the fish caught by your husband and the community surrounding Buyat Pantai was sold to which market?

JR:
Buyat Kampung.

HK:
Buyat Kampung, are the people surrounding Buyat Kampung suffered the same condition or disease as those in Buyat Bay?

JR:
There was.  In Kampung?  In Kampung Buyat?

HK:
Yes.

JR:
The same disease as the Pantai people.

HK:
The same diseases?

JR:
The same, headaches, cramps, itchiness.

HK:
Have the people there, in this matter you or your family, ever bathe in Buyat Bay?

JR:
Yes, we have.

HK:
Or is it everyone bathed in his or her own houses using the water from the well?

JR:
We bathed, bathed, in Koala.

HK:
O, bathed in Koala?  

JR:
Yes.

HK:
Koala is nearby there?

JR:
Only 5 meters.

HK:
From?

JR:
From my house to Koala.

HK:
Koala is the name.  Koala what?  What was the name of the Koala?

JR:
Koala Buyat.

HK:
Koala Buyat.

JR:
Yes.

HK:
Does Koala Buyat directly from Newmont with a pipe that, the pipe from Newmont came through or entered into Koala Buyat?

JR:
No.

HK:
No, No.  So for bathing you used the water, how about for cooking daily?

JR:
Used that water.

HK:
From Koala too?

JR:
Taken out, dug out.

HK:
Do the people uses daily if they wish to go their rooms, if they want to go to the toilet there is a toilet, there is a bathroom, sanitation in this matter is available or everything in Koala is like that too?

JR:
Yes.

HK:
O, if you want to defecate also in Koala?

JR:
Sometimes in Koala, sometimes in Newmont’s toilet, there is a bekeng/river.  Only the water is salty.

HK:
Yes?

JR:
Newmont’s bathroom has bekeng, salty water.

HK:
So, when did Newmont build toilets and bathrooms for the community?

JR:
Just 2 years.

HK:
The last 2 years. Before that the residents nearby were using the Koala Buyat for bathing, washing, defecate, do they use the Koala again or there is another toilet, public toilet or what?

JR:
The public toilet is Newmont’s with the Bekeng.

HK:
So Newmont built them at the last 2 years.

JR:
Yes.

HK:
From 2003.

JR:
Yes.

HK:
Since the complaint from the community back then.

JR:
Yes.

HK:
O I see.

HK:
All the time you are in Buyat Bay, 

JR:
Yes.

HK:
The water you used daily were taken from Koala?

JR:
Yes.

HK:
For bathing and drinking?

JR:
Yes.

HK:
No well there? 

JR:
There is Drinkable Water Company, Newmont has bekeng, just recently.

HK:
Just recently.

JR:
Yes, now with public bathrooms.

HK:
That was when?

JR:
In the toilet.

HK:
When did Drinkable Water Company enter Buyat Bay?

JR:
I do not know what the date was.

HK:
After you left Buyat Bay?  Or when you were there Drinkable Water Company water already existed?

JR:
Not yet.

HK:
Not yet.  So all that time you used the water from Koala?

JR:
Yes.

HK:
What was the condition of the water in Koala, how is the color?

JR:
guhi and blurry.

HK:
What?

JR:
If wanting rainwater, the guhi (bubbles) was blurry.

HK:
When it rained it was blurry, but if not it was clear.

JR:
Yes clear.

HK:
Ok, after you bathed at Koala, any complaint?

JR:
Before Newmont existed, I bathed in Koala and did not feel a thing.  After Newmont operated in Ratatotok, we felt itchiness, headaches, cramps, we felt all that.

HK:
You had those complaints but you were still using the water there.

JR:
Yes, which other water can we use, no other water anywhere, only the water in Koala.

HK:
Do everyone used the water in Koala?

JR:
Yes.  Washing clothes, bathing, all there Ma’am.

HK:
All there?

JR:
Yes.

HK:
Ok, your husband is a fisherman, right, other than fishing does he do planting?

JR:
Not yet, no planting.

HK:
No.  Was there any other resident plant there?

JR:
Yes.

HK:
How was the result of planting?

JR:
I do not know about the others.

HK:
Because you do not plan, you would not know the result.

JR:
I do not know the result.

HK:
Your headaches?

JR:
Cramps.

HK:
Cramps.

JR:
Itchiness.

HK:
What else?

JR:
Itchiness.

HK:
Itchiness?

JR:
Yes.

HK:
The complaints you suffered were at what type of condition?  Is it after you had a bath you felt the complaint, or how?

JR:
Yes, when I was bathing.  I returned to my home, changed my clothes, and I already felt itchy …

HK:
How long have you suffered these symptoms?

JR:
Since 2000, I already felt the disease I was suffering from.

HK:
Since 2000.  And what year did you go to Jakarta for a medical check?

JR:
2004.

HK:
2004.  In that condition, was there ever any form of attention from Newmont by recommending or referring you or the other residents who were suffering the same symptoms to get a medical check?

JR:
Yes, Doctor Sandra was the person who conducted the check-up.

HK:
Doctor whom?

JR:
Doctor Sandra.

HK:
Was Doctor Sandra a public doctor or a doctor who worked for the company?

JR:
I don’t know.

HK:
So in 2004, you left to Jakarta with 3 relatives, 3 friends, is that correct?

JR:
Yes.

HK:
Are you still suffering [the same symptoms] now?

JR:
Now I have moved to Dominanga, I am no longer suffering [the symptoms].  If I had stayed in Pantai Buyat, my cramping headaches would have gotten worse, but in Dominanga it got better.  There was even a resident, his name was Bayu, who at the time he was at Pantai, he used to absorb (come into trance?) when he wants to eat.  But after moving to Dominanga, he was already able to stand up, and he was able to shalat (perform the Muslim prayers’ ritual) once again.

HK:
The next member, please.

MHIII:
First I would like to ask, your members consists of you and your husband, am I correct?

JR:
Yes.

HK:
Do you have any children? 

JR:
Yes.

HK:
How many?

JR:
1 biological child, and 1 adoptive child.

HK:
So 2 children.  How old are they approximately?

JR:
My first child is 25 years old; my adoptive child is 3 years old.

HK:
You mentioned that you suffered from cramps? 

JR:
Yes.

HK:
Did your husband also experience those cramps?

JR:
Yes, him, too.

HK:
And your children?

JR:
Also. 

HK:
Both of them?

JR:
Yes.

HK:
Besides those cramps, did you suffer from any other disease (pain)?

JR:
My adoptive child, Srifika, when I took [her/him] to Jakarta, her/his armpit(s) and ear(s) were injured.

HK:
Your child.

JR:
My adoptive child.

HK:
When you went to Jakarta for a medical check, how many persons in total were there who went to Jakarta, from what you remember?

JR:
At first it was just the four of us, I forgot how many the rest were.

HK:
Those four being, amongst other, the first Witness, you, and who were the remaining two persons?

JR:
Ms Masna.

HK:
And the other one?

JR:
Ms Masna was the third, I was second, and this was the third, together with my child, my adoptive child, Srifika Modeong.

HK:
Yes, these four people.

JR:
Yes.

HK:
You mentioned earlier that your husband had suffered similar symptoms as you and your child, then why did these two people not go to Jakarta for a medical check?

JR:
Yes, there were no funds.

HK:
Ha..

JR:
But only the first person [inaudible] 

HK:
No, please simply answer my question, why were they not brought to Jakarta when the symptoms are the same as those who were brought to Jakarta?  Can you explain why?  No, all right let me ask again, you mentioned earlier that [you] couldn’t even buy meat because it is expensive.  Then where did you get the money to go to Jakarta for the medical check?

JR:
[from] NGO.

HK:
NGO, can you remember what the name of this NGO was?

JR:
I only knew the names Yul and Deni.

HK:
Yul and Deni.  Normally, let me use the usual standard, did you get a medical check at the central hospital of Manado before you went to Jakarta?

JR:
In Manado?

HK:
Yes.

JR:
I forgot.

HK:
How come you remember going to Jakarta, but not remember going to Manado.

JR:
It’s been a long time.

HK:
That is exactly why I am asking.

JR:
It’s been a long time, so I don’t remember the date.

HK:
No, no, I am not asking about the date, Ma’am.  I am simply asking whether or not you have had a medical check at the central hospital of Malalayang.

JR:
No, I never had a medical check at Manado Malalayang.

HK:
OK.

JR:
[So you went] straight to Jakarta?

HK:
Straight to Jakarta.  Then who determined you should go straight to Jakarta, or whose initiative was it to go straight to Jakarta?

JR:
It was our own desire.  We wanted to go, to find out what we are suffering from, and what the cause was.

HK:
No, no, the point is, Ma’am…  Let’s not go there just yet.  My question was, before going to Jakarta for a medical check, or let’s say to find out the type of disease you were suffering, did anybody suggest that this kind of disease should be examined in Jakarta?

JR:
I forgot.

HK:
How come you can remember other things, but this one you forget?  Who accompanied you to Jakarta, besides these 4 people, of course there was someone who escorted you?

JR:
Yes there was, it was only Yul and Deni who escorted us.

HK:
Just them two.

JR:
Yes.

HK:
And how is your husband’s condition now?  Does he still suffer from cramps?

JR:
Since [we moved to] Dominanga, he no longer suffers from cramps.

HK:
No, no.  My question is, now he is in Dominanga, does he still suffer from cramps?

JR:
No.

HK:
No more.

JR:
The cramps are gone.

HK:
All right.  Now, considering that the cramps are no longer occurring, was this achieved through medical treatment or did it heal by itself?

JR:
There was a special medicine from the doctor.

HK:
There was.

JR:
We have a doctor who goes directly to Dominanga.

HK:
O, so the doctor here is capable of handling it?  Then I ask of you, if there is a doctor here who can treat those cramps, like you said, then why did you have to go to Jakarta.  How do you explain this?

You said that the cramps healed without having to go to Jakarta?  Then you went to Jakarta for a medical check, it healed.  How do you explain [the purpose of] going straight to Jakarta?  Or was there a doctor who suggested that this type of disease couldn’t be cured or that it cannot be treated by the local hospital and must be handled by a hospital with better facilities.  Did anyone ever suggest that?

JR:
I forgot.

HK:
Once again, you forgot.  It’s all right, you’re just human.  Let me get back to the questions.  So you bathe and wash at the river?

JR:
Yes.

HK:
Mam, besides Newmont, do you know if there are other [small scale] mining operations conducted by the locals there?

JR:
None in Buyat.

HK:
None?

JR:
None.  This mining is in Ratatotok.  There isn’t any in Buyat.

HK:
This river, where you said you bathe in, would you happen to know where it ends?  From where to where does it flow?

JR:
From its source, it flows down to the coastline.

HK:
All right.  

HK:
All right, we now allow the PP to submit questions.

PP:
Thank you, PoJ.  Would the witness please describe the physical form of the itchiness that you suffered, were there any rashes, scratches or wounds?  What is the one you experienced like?

JR:
I suffered from itchiness, it was damaged.

PP:
What do you mean ‘damaged’?

JR:
The body was damaged with wounds.

PP:
After it became itchy, did the wounds heal and then reappear again or did it stay without ever healing?

JR:
It was always reappearing, as long as I stayed in Pantai Buyat, it was always reoccurring and itching.

PP:
From your experience or from what you’ve seen, were there any similar or other forms of physical ailments suffered by you, your family or the people of Buyat Village?

JR:
Bumps, like this one on my neck.

PP:
Bumps?

JR:
Yes, like on my neck.

PP:
Is it big?  How big?  How big does the people there generally suffer the bumps?

JR:
The one on my neck is already the size of a lemon.

PS:
We object, Your Honor.  That question makes it seem as if the Witness is an expert on public health.  Please rectify.

PP:
I apologies, Your Honor.  I was questioning only the physical form of the symptoms; I did not mean to state what the disease was, but it is clear that these are the physical forms which the Witness have seen.

HK:
All right, that’s fine.  It’s OK to question what he was physically suffering from.

PP:
Yes, thank you.  Those bumps you’ve seen, does it appear to be in random parts of the body, or only on certain parts of the body?

JR:
There were some on the feet, on the neck, and below the tongue.

PP:
So it’s random.

JR:
Yes.

PP:
From those people who have suffered these itchiness and bumps, did anyone of them die from it?

JR:
Yes, Andini’s child.  The child had nine bumps.  On the body and on the head.

PP:
Were those bumps beneath the skin?

JR:
Yes.

HK:
Yes, the Witness is not a doctor; the doctor was the one who examined Andini.  What the PP asks is about the bumps, which the Witness physically suffered herself.

PP:
That is why I asked, physically, did those bumps subsequently burst or did they…

HK:
Yes, [the question refers to] only the Witness, not Andini’s child.  It relates only to the Witness’s bumps, whether or not they had burst.

PP:
Yes, about the bumps, which you yourself suffered, does it now become bigger, or has it grown bigger ever since the beginning?

JR:
No, mine did not grow bigger.  It remained the way it is.

PP:
It remained?  When did you first feel those bumps?

JR:
Since 2000.

PP:
2000.  Then it was simultaneous with the itchiness you felt?

JR:
The headaches, the cramps.

PP:
Next question.  How far is the distance between your village and your place of residence and the industrial activities of PT NMR?

JR:
900 meters, from the coastline to the mouth of the pipes.

PP:
No, I am asking about the distance from where you live to Newmont’s plant.

JR:
O, I don’t know.

PP:
Is it far?

JR:
Yes, it’s far.  The plant is located above.

PP:
Yes, now what connects Newmont’s plant, which you said is located far, with the residents of your village?

JR:
The pipes are brought to the sea, and the tailings are dumped into the sea.

PP:
There are pipes?

JR:
Yes, there are.

HK:
Prosecutor, the relation with the tailings is the one that leads to Buyat Bay, so it is not the plant, but the disposal of tailings.

PP:
This is just a confirmation.  So as you said, there are pipes?

JR:
Yes.

PP:
What pipes do you think they are?

PS:
Objection, Your Honor.  Would the PP please keep in mind that the witness is not an expert who does not understand the causality between tailings and health?  Let’s save these questions for the experts.  Yes, thank you.

PP:
That is why I never asked about tailings; I was only asking about the pipes.

PS:
Even if those [questions] are just about pipes, Mr. Prosecutor, what we mean is that …

HK:
OK, OK…  Let’s put it this way, the witness is presented before this court for what purpose?  So let’s limit the questions to those relating to what the witness has experienced as a result of, if this is true, pollution by Newmont.  So if there are questions about tailings, etc., let’s leave that to the Expert Witness to examine.  Also regarding the relation between the babies Andini, the doctor who had examined the baby is more competent to answer those questions instead of this Witness.

PP:
I apologies, I did not relate to the issue of tailings, nor the Witness’s knowledge of tailings, I was only asking whether the Witness had stated that she had seen PT NMR’s pipes.  So do you know what those pipes are for?

HK:
Have you ever seen pipes there? 

JR:
Yes.

HK:
The one which goes down to the sea?

JR:
Yes, there is.

HK:
There is.  The Prosecutor asks what they are for?

JR:
Tailing pipes.

PP:
What do you think tailing is?

 [Gavel is rapped]

PP:
This is because the definition of tailing may differ widely, and because the Witness said there were tailings.  We would like to ask the Witness what she thinks tailing is?  So we are not attempting to mislead the actual definition of tailings, we would like to …

JIII:
Ooo, so you mean to ask what her understanding of tailing is.  So, do you (Witness) know what tailing is?

JR:
Tailing is PC from companies.

JIII:
PC from companies?

JR:
Yes.

JIII:
She already answered that it is a PC from companies.

PP:
Yes, so it is clear that that is what the Witness meant.  OK, thank you.  Our colleague will proceed with the questioning.

PP2:
Thank you.  Did you say that you and your husband are fishermen??

JR:
Yes.

PP2:
Fishermen who catches fish at Buyat Pantai, are there any other people who catches fish at Buyat Pantai?

JR:
Only us.

PP2:
Only you?  You mean only the people of Buyat Pantai?

JR:
Yes.

PP2:
Have you ever sold your catches to [the people of] other villages?

JR:
No, just in Buyat Village.

PP2:
Just in Buyat Village.  What is the village near Buyat Pantai?

JR:
Ratatotok, there is Batas Tanjung, Buyat Pantai and Ratatotok.  

PP2:
About the PC you mentioned earlier, you said that the PC is one, which emanates from Newmont, which comes out of which side?  There is a Peninsula here…. 

JR:
Yes.

PP2:
Which one, the one in East Ratatotok or Buyat Pantai?

JR:
Buyat Pantai.

PP2:
Aah, now you say Buyat Pantai, Was there ever any residents of East Ratatotok who suffered the same itchiness as you did?

JR:
No.

PP2:
Why do you say so?

JR:
Because the ones who consume the fishes are only us [who are] in Buyat sea.

PP2:
How far were you, when you said you bathe in the river?

JR:
Yes.

PP2:
How far were the PC emanating from the pipes from the place where you bathe.  How far was the distance?

JR:
My house is only 5 meters away from the River mouth.  But I don’t know how far the distance is between the Beach and the mouth of the pipes.  

PP2:
Ooh, so you don’t know.  So how far is the distance from the well you go to and the PC, the tailing.

PP:
Ooh, far…

JR:
Far, probably about 20 meters from the River mouth to the pipes.  

PP2:
Oo OK, so [the people of] East Ratatotok village did not experience what the people of Buyat Pantai experienced??  

JR:
Yes.

PP2:
For the moment, we are finished, Your Honor.

JIII:
We will now allow the Defense Counsel for Accused I [to raise questions].

LMPP:
Thank you, Mr Chairman.  Ms Juhria?

JR:
Yes.

LMPP:
How do we pronounce it, ‘Juhria?’

JR:
Yes, Juhria.

LMPP:
Juhria Ratunbahe.

JR:
Yes.

LMPP:
Is Ratunbahe your husband’s family name??  Whose name is that?

JR:
Mine.

LMPP:
And the complete name is Ratunbahe?

JR:
Yes.

LMPP:
You have mentioned that when you moved from Bitung to Buyat Pantai, you were still a virgin?

JR:
Yes.

LMPP:
How old were you then?

JR:
Just turned 17, I left with my parents.

LMPP:
About 17, left with your parents.  Did you know why you moved to Buyat Pantai?

JR:
Where?

LMPP:
To Buyat Pantai.  From Bitung to Buyat Pantai?

JR:
It was our own wish to move to Buyat.

LMPP:
Yes, but I mean, why not move to other places?

JR:
It was our only source of income.

LMPP:
[Why not,] For example, [move] to Jakarta.  You did go to Jakarta for medical check, did you not?

JR:
Yes.

LMPP:
Why not move to Jakarta?

JR:
I moved to Buyat because it was a good place to make a living before Newmont came; our source of income was fine and smooth before Newmont was around.

LMPP:
All right, you have said that before.

JR:
Yes.

LMPP:
When you were in Bitung, what did your parents do for a living?

JR:
They farm.

LMPP:
Oo, so they were farmers, then they moved to Buyat Pantai and had a good income?

JR:
Yes.

LMPP:
You mean a good income in the year of 1977.  So you moved in 1977?

JR:
Yes.

LMPP:
When you moved there, was there anyone there already?

JR:
Not yet.

LMPP:
No one in Buyat Pantai yet.

JR:
No one, it was just our family from Bitung.

LMPP:
Just your family there in 1977.  Now how many have moved to Dominanga?

JR:
68 families.

LMPP:
68 families.  Since what year did they move there?

JR:
To Dominanga?

LMPP:
No, to Buyat Pantai.  You said in 1977 it was only your parents who had moved there.

JR:
And me.

LMPP:
Yes, the family.  You and your parents.

JR:
Yes.

LMPP:
Was it the first time?

JR:
I was going with my parents.

LMPP:
Yes, when did the other people started to settle there?

JR:
Ooh, I don’t know what year they came.

LMPP:
Did any of them come after 1997??  

JR:
I don’t know.

LMPP:
Oo, so you don’t know?

JR:
Don’t know.

LMPP:
So you don’t know.  Yes, you forget too much, it seems.

JR:
Yes, that’s how we humans are.  We forget easily.

LMPP:
Yes, that’s right, we humans often forget.  But when I asked you previously, you said that in Jakarta there was mercury and arsenic in your blood?

JR:
Yes.

LMPP:
How come that you didn’t forget?

JR:
There is proof for it.

LMPP:
Oo, because there is proof, you don’t forget about mercury and arsenic. What is mercury?

JR:
It’s there on the paper, if you want to read about it.  I can’t explain it.  

LMPP:
Ooh, so because there is proof, you don’t forget about mercury and arsenic, huh. But if asked about the time when your neighbors moved, you don’t know?

JR:
Yes, I don’t know.

LMPP:
You mentioned that you started to feel the itchiness in 2000, right?  Before 2000, did you ever feel any itchiness?

JR:
Never.

LMPP:
[You mean you] Never [experienced] any itchiness at all?  Or headaches?  Or cramps? 

JR:
Never.  But after Newmont was around, then I started to feel those symptoms.

LMPP:
So after Newmont, then there were headaches, cramps, and itchiness?

JR:
Yes.

LMPP:
How about when you were in Bitung?  Any itchiness while you was there?

JR:
Never in Bitung.  But after I moved to Buyat, and after Newmont was there, then these symptoms started to show.

LMPP:
It started to show...  OK, well now you’ve moved to Dominanga, are you healthy now?

JR:
Yes, I am.

LMPP:
Healthy as can be?

JR:
Yes.

LMPP:
And the bumps, I don’t see them anymore.

JR:
Yes, they’re starting to disappear.

LMPP:
So all the bumps are gone.  When did you move to Dominanga?

JR:
You mean the date?

LMPP:
How long has it been?

JR:
Only 3 months.

LMPP:
Oo…  so in 3 months, all of the symptoms are gone?

JR:
Yes, little by little.

LMPP:
Little by little in 3 months, that’s good.  Doesn’t your husband catch fishes there?

JR:
Yes.

LMPP:
It was questioned a few times before; does he sell those fishes to Buyat village?

JR:
Yes.

LMPP:
And some consumed?

JR:
After I found out about it, I never consumed them anymore.

LMPP:
But you used to?

JR:
I used to consume fishes there before Newmont was there, but after Newmont came, I never consumed these fishes anymore.

LMPP:
So you don’t consume them anymore….  Since 2000?

JR:
I had switched to vegetables by then.

LMPP:
You switched to vegetables?

JR:
Yes.

 [Clapping in the background]

LMPP:
But you still catch fish, right?  Since 2000 up until before you moved, your husband still catch fish, right?

JR:
Yes.

LMPP:
So what did your husband do with those fishes [he caught]?

JR:
He sold them.

LMPP:
Sold them?  Oh, I see, so you’re saying that since the fishes were infectious, they should be sold to others so that other people would suffer instead of you?  Is that what you’re saying?

JR:
Well I didn’t know whether there was any disease in the fish’s blood.  I only knew that I had mercury and arsenic in my blood.

LMPP:
Ooo….so your blood contained mercury and arsenic?  So you’re saying that since 2000 you have stopped consuming those fishes but you continued to catch them?

JR:
Yes.

LMPP:
But selling them to Buyat Village, that’s almost as saying you don’t care if other people become sick as long as you’re healthy.  Isn’t that so?  OK, OK, is there any certain season for fish catching, in the sense that at certain times, the fishes are many; while in other times they’re not?

JR:
Yes.

LMPP:
When is it that the fish are plenty?

JR:
It used to be plenty before Newmont came; fishes would even strand on the beach.

LMPP:
Oh, is that so?

JR:
Yes, before the company was there.

LMPP:
But even after Newmont was around, there were still fishes, right?

JR:
Yes, there were, but their numbers decreased.

LMPP:
Yes, but there were still some, right?  Not all of the fishes disappear, right?

JR:
Yes.

LMPP:
But about these few fishes, if we follow your thought, there are certain times and seasons for them, right.  Maybe during one season there aren’t many fishes, yet in another season there may be plenty   When was that when you said you saw plenty of fishes?

JR:
I don’t remember.

LMPP:
Oh, so you don’t remember.

JR:
You mean what month?

LMPP:
Let’s say, for example, you caught plenty of fishes.  Do you keep them refrigerated [in ice]?

JR:
If we catch them late in the afternoon, yes we refrigerate them in ice.

LMPP:
Oo, is that so.  Where do you get the ice?

JR:
We bought it Buyat Village.

LMPP:
And where do you store the fishes in?

JR:
In a cool box.

LMPP:
Cool box?  So how do you pick up the ice; do you use your hands?

JR:
Yes, by hand.

LMPP:
Oo, I see… by hand.

JR:
By hand.  But we throw away the water.

LMPP:
How about the blocks of ice; how do you pick those up?

JR:
We break them before we place them with the fishes.

LMPP:
Break them first?

JR:
Yes.

LMPP:
Using what?

JR:
Using a wood [stick].

LMPP:
Using wood [stick], with bare hands?

JR:
Yes.

LMPP:
By beating it?

JR:
Yes, by beating it with the stick.

LMPP:
Beat the ice with a stick, and then place it with the fishes?

JR:
Yes.  Place it with the fishes.

LMPP:
How long does it usually take to move the ice and place it with the fishes, from breaking the ice up until you place them with the fishes?

JR:
We sell [the fishes] first thing in the morning.

LMPP:
No, no.  My question was, if the fishes were caught in the afternoon, they would immediately be refrigerated in ice, right?

JR:
Yes.

LMPP:
Perhaps the ice was already bought beforehand?

JR:
Yes.

LMPP:
OK, now when those ice blocks have to be broken into pieces, they come into contact with the hands, right?

JR:
Yes.

LMPP:
While breaking the ice, the hands touch the ice.  Isn’t it possible that the hands became cold and cramp from touching the ice?

JR:
I don’t think my hands get cramped from touching the ice because my entire body is already cramped, so I can’t feel it anymore.

 [Clapping in the background]

LMPP:
OK, but you do that by yourself, right?

JR:
None else; I do it myself.

LMPP:
I was just confirming.  So I hope you have gotten well after moving to Dominanga?

JR:
Yes.

LMPP:
Because there’s no Newmont there, so now you feel healthy, right?

JR:
Yes, healthy.

MHP:
Already.  

LMPP:
I have a question here, in the Minutes of Investigation (BAP), No.12, she mentioned that she never eats vegetables.  Perhaps the Chairman could …

JIII:
Oh really?

LMPP:
In the BAP, No.12, she said she never eats vegetables, but now she says she always eats vegetables.

JIII:
All right, I ask the Witness, have you ever made any statements in a questioning by the investigators?

JR:
Yes, I have.

JIII:
Did you tell the Investigator that you never eat vegetables?

JR:
No.

JIII:
So you never said that?

JR:
Yes.

JIII:
How come in the BAP, it is stated that you never eat vegetables, was that a mistake by the police investigator?

JR:
Perhaps it was.

LMPP:
All right, allow me to read question number 12 [in the BAP, it says:] "Do you in your daily life consume fishes from the waters of Buyat Bay?  Yes, we the people of Buyat consume fish from Buyat Bay because vegetables cannot grow when we plant them in our village, so we never consume vegetables or meat because it’s very expensive for us.  That’ll be all, Your Honor.

JIII:
Aaa….so what do you say, Witness?  Do you wish to maintain your statement before us, that you eat vegetables?

JR:
I never said I didn’t eat vegetables.  In fact, I did say I eat vegetables.  Maybe the police didn’t hear me correctly.

LMPP:
Oo..Is that so...

 [Clamors in the background]

JIII:
So the police didn’t hear you correctly?

JR:
Perhaps.

JIII:
Perhaps.

LMPP:
Oo…the police didn’t hear her correctly.

JR:
Maybe, I never said I didn’t eat vegetables.  I never said that.

JIII:
Oo…so the police was wrong, huh?

JR:
Maybe.

LMPP:
All right, we will ask the Police then, Your Honor.

 [Applause]

JIII:
Let’s proceed with the Defense Counsel for Accused II first.

PS:
With the Court’s permission, we will proceed with the questioning.  The Witness has mentioned the name Yul.  You mean Yul Takaliwang?

JR:
Yes.

PS:
In what capacity was he aiding you by providing with funds for the medical check and airfare?  You flew by plane, right?

JR:
Yes.

PS:
Earlier you were asked and you mentioned that you did not go to the local medical center (Puskesmas) or other hospitals first before going straight to Jakarta.

JR:
Yes.

PS:
You also mentioned that you went for a medical check at the RSCM and MMC hospitals.  But the result of the check-up is already incorporated in that BAP, which indicates high level of mercury and arsenic, it’s all in there, right?  That was issued by MMC, short for the Metropolitan Medical Center, if I’m not mistaken.  And then, the Captor Mangunkusumo hospital also indicated findings about mercury and arsenic, and that’s also included in the BAP, right?  Isn’t that right?  Please stop nodding, and please answer.

JR:
Yes.

PS:
Have you ever seen that [information being incorporated] in the file?

JR:
The file is there.  I believe Pak Rasit has given it to the Prosecutor.

PS:
For your information, those two hospitals [does not mention] in the file about mercury and arsenic, but I will not sew you for that.  Have you ever heard, seen, or witness the Regent of Bolmong donated ketinting to the people of Buyat Pantai.  

JR:
Yes.

PS:
But when the PoJ asked, [you said] there was no government aid.  So are you trying to correct your previous answer to the PoJ?

JR:
I couldn’t hear about the ketinting.
JIII:
No, no.  My question was: if there was a complaint from the people, how is the government’s response to those complaints.  Were there any follow-up actions?

PS:
Oo, it doesn’t relate to the government aid?  Let me rephrase the question, then.  Is it true that you have seen the aid [being given] by the Local Government to fishermen of Buyat Pantai?

JR:
Yes.

PS:
And the name for it is “Motor ketinting.” And it is called “ketinting”?

JR:
Yes.

PS:
How much was it?

JR:
I forgot how much.

PS:
And then a month later the Regent came, and some of it was already sold and there were 2 left, right?

JR:
I don’t know, because when the Regent came to Pantai Buyat I was in Jakarta.

PS:
Is it true there were 2 left of those ketinting?

JR:
I don’t know how many were left.

PS:
Did you get any?

JR:
Pardon...

PS:
Did you get any from the aid?

JR:
Yes, my husband did.  One ketinting is for 2 persons.

PS:
Did you sell it or did you bring it to Dominanga?

JR:
One ketinting is for 2 persons.

PS:
Was it sold or brought to Dominanga?

JR: the other members sold it.

 [Clamors in the background]

JIII:
Order in the Court!… Order!!

JR:
One ketinting was meant for 2 persons.

PS:
OK, let’s not talk about that question.  Let’s proceed.  Please listen carefully.  Please remind me if I have asked this question.  Did you and your parents have a plot of land in Buyat Pantai when you moved to there?

JR:
No.

PS:
Do you know whose land was it that you and your parents moved to?

JR:
It was the one brought to Dominanga.

PS:
No, no.  The one in Buyat Pantai, whose is it?

JR:
Not ours.  That’s in the coastline, it wasn’t owned by anybody.

PS:
You mentioned that you used to eat fish catches for daily consumption before the arrival of Newmont, but did not consume fish anymore since the operation of Newmont?  Is that right?  Or do you want me to repeat the question?

JR:
Please repeat the question.  I couldn’t hear it clearly.

PS:
All right, let me repeat the question.  You mentioned that ever since Newmont started operating there you no longer wanted to consume fish from the area because you are afraid that it will endanger your health.  Right?

JR:
Yes.

PP:
I apologies, but the Witness did not mention it that way.  She said that she did not want to consume fish there not since Newmont came, but since the symptoms started showing on her body in 2000.

PS:
That was my clarification.  So what’s your answer, Witness?

PP:
After the strange ailments started showing, that is why you did not want to consume fish anymore, or is it because Newmont came you didn’t want to consume fish anymore?

JR:
Before Newmont, I was OK with eating fish, but after Newmont came, I didn’t want to eat fish because my blood would be contaminated with mercury.

 [Clamours in the background]

PS:
Thank you, Sir.  That’ll be enough

PP:
Ooo… so since Newmont came, you did not consume fish.

JR:
Yes, before Newmont came, I would eat fishes that were on the beach.

PS:
So it wasn’t because you were having fevers and so on that you decided to stop consuming fish, but it was because Newmont was there, you immediately stopped eating fish?

JR:
Yes.

PS:
Good.  Thank you, Witness.  We would like to proceed, Your Honor.  So it’s clear, right, Prosecutor?  The Witness has clarified her statement [for us].

 [Clamours in the background]

PS:
Witness, do you live in Dusun Buyat or Buyat Pantai?

JR:
Buyat Pantai.

PS:
What’s the difference between Dusun Buyat and Buyat Pantai?  Isn’t Dusun Buyat the same as Desa Buyat?

JR:
Yes, the one deep in the village is called Desa Buyat.

PS:
Desa Buyat or Dusun Buyat?

JR;
Yes, our [village] is on the beach, which is Dusun VI.

PS:
Dusun VI or Dusun V?

JR:
Now it’s Dusun VI.

PS:
So it’s changed to Dusun VI, huh.  But are Buyat Pantai and Dusun Buyat different??  Is Dusun Buyat the same as Desa Buyat.

JR:
Yes, Desa Buyat.  In the village it’s called Desa Buyat.

PS:
Yes, Desa Buyat is Dusun Buyat, Buyat Pantai is different than Dusun Buyat.  You said that you sold fish in Dusun Buyat.

JR:
Yes, we are [living] in Buyat.  We live in Buyat.

PS:
Yes, and the village are in Buyat Pantai.

JR: 
Buyat Pantai Village.

PS:
But selling the fish in Dusun Buyat.

JR:
Kampong Dusun Buyat.

PS:
Kampong Dusun Buyat different with Buyat Pantai? There is highway in Kampong Buyat, is that true?

JR:
Yes there is.

PS: 
Absolutely true?

JR:
Yes.

PS:
We should talk about this matter so we can write it down. Did you eat together with your family or may be you and your wife eat in restaurant, food stall, in your neighbor and your children eat in your relatives or all of your family eats together?

JR:
All of my family eats together.

PS: 
Eat the same food and also your children do the same?

JR:
Yes.

PS:
And your children also eat vegetables?

JR:
They eat vegetables.

PS:
You get the vegetables by buying it since plants cannot grow there. And where do you get the vegetables?

JR:
Buying it in the market.

PS:
In that market, Kampong Dusun Buyat Market? 

JR: 
Right.

PS:
You said that you usually eat fish daily, are your family eats fish too? Previous Witness said that he has not eating fish since Newmont came.

JR:
No more.

PS:
Not eating fish since Newmont came. Continued by our colleague, we are end…

OS:
Thank you. We only intend to add your statement, you have said that the witness came to Buyat on 1977 and when Newmont came on 1996, you have not eaten fish anymore?

JR:
No, I didn’t eat fish since in 2000. 

OS:
in 2000 or Newmont came in 1996?

JR:
Newmont was in operation in 1986 and in production in 1996. I am not eating fish since then. 

OS:
Then, you are not eating fish since 2000. 

PS:
When rainy season, Buyat River often overflowed? 

OS:
Yes.

PS:
When it overflowed, it usually brings mud to the sea?

JR:
Yes.

PS:
And it can soak the houses? 

JR: 
When it is a big flood.

PS:
And mud settled under your house?  

JR: 
No.

PS:
When happen big flood, it usually bring mud?

JR:
Except if happen big wave, it will climb till….

PS:
Mud climb with the water. Do you know that Ratatotok usually happen like that with Totok River? 

JR: 
I don’t know.

PS:
Do you know dr. Sandra Rotty?

JR:
I don’t know her better; I meet her if she goes to the beach.

PS:
Have you take treatment there?

JR:
I have been taken my daughter Srifika there.

PS:
And have you taken treatment there?

JR:
Only my daughter.

PS: 
Have you taken treatment at Public Health Center?

JR:
Taking treatment at Public Health Center?

PS:
Yes.

JR:
I took my daughter Srifika there because her armpit was ill.

PS: 
But you have never there.

JR:
No.

PS:
Thank you Your Highness.

JIII: 
Finish? Anything else? We call on the Accused.

RBN:
I think he mention your baby or your adopted child went with you to Jakarta, is that correct?
HS:
Is that right that you have told that you take your adopted child to Jakarta?

JR:
Right.

RBN:
I would like to ask one question caused I saw her picture on television and that is she allergic to either some substances like milk or eggs or she get rashes every time she eat milk or eggs?

HS: 
I saw her picture on television and that is she allergic to either some substance like milk or eggs or she get rashes every time she eats milk or eggs?

JR:
No, that’s not true.

JIII: 
That’s enough. I would ask the witness regarding the clarification of water used for taking a bath and also for drinking in Buyat Pantai where you have lived before you moved to Dominanga. Where usually you take a bath? Using spring water or you take a bath in the river?   

JR:
In the river.

JIII:
You take a bath in the river, and where do you get water for drink? 

JR:
Previously we use spring water for drinking. Recently Newmont have given water from Drinkable Water Company for drinking.

JIII:
O I see, then suffering stiff and getting rashes before or after Newmont supply clean water facility?

JR:
Before.

JIII: 
After having clean water facility, no one suffers bruise and rashes? 

JR:
If she takes a bath in the river, she is still getting rashes.

JIII: 
If taking a bath in the river. Is that true? 

JR:
Yes.

JIII:
But after clean water available, do you still take a bath in the river?

JR:
Yes, I do. Clean water only used for drinking necessity.

JIII:
So clean water was available only for drinking, not enough for take a bath too? 

JR:
Yes.

JIII: 
So you still take a bath in the river?

JR:
In the River.

JIII: 
And for drinking and washing?

JR:
River.

JIII: 
All using the river. And how about defecate and urinate? 

JR:
In the River.

JIII: In the River too. What is the name of the river?

JR:
Buyat Bay.

JIII: 
The River still not has a name?

JR:
Not yet, I don’t know the name.

JIII:
Did he say Buyat River? There also Ratatotok River. It’s not given any name for example Buyat River because it empties into Buyat Pantai, so it is called Buyat River, isn’t it? So it has no name yet, and what is the name of the river?

JR: 
I don’t know its name.

JIII: 
You do not know whether it has name or not. Do you? We give opportunity for another PoJ who wants to ask one question?

MH1: 
We little forget so we would ask you again about spring water and river water. You have said before that both of spring water and river water are used for cooking. Our question is when you take both of the water and boiled, it will change its colors or not?

JR: 
It will not be changed in the river, but in Drinkable Water Company it causes an encrustation. 

MH1: 
When it is boiled, after boiled is there any change of colors?

JR: 
No.

MH1: 
Yes. The water changes to what colors? Usually if clear water is boiled its colors will not changed. But you have answered our question that Buyat Bay’s water…pardon Buyat River’s water and water from well where used for drinking, eating and other daily necessity. When it is cooked and boiled will not change or will it?

JR: 
Previously it was still clear, recently it caused an encrustation.

MH1: 
Cause what?

JR: 
Like an encrustation.

MH1: 
An encrustation.

JR: 
The colors are not like before.

MH1: 
Encrustation or lime?

JR: 
Like lime.

MH1: 
The colors of the water. Encrustation can be precipitated, local people used to call ‘belangang’  

JR: 
You’re right.

MH1: 
So there is encrustation in belangang or what?

JR: 
Like a lime.

MH1: 
There is a lime?

JR: 
Cause a lime.

MH1: 
How about boiled water? How about its colors?

JR: 
If boiled, it will turn to different colors, formerly it was still clear.

MH1: 
It changes to what color? Blackish or what?

JR: 
Black turns to be black.

MH1: 
O I see, then if water (not boild) taken from the river and stored and may be it will be boiled tomorrow. For example it was taken in the evening and will be boiled tomorrow, that water causes smell something or not?

JR: 
When I take the water smell.

MH1: 
Smell like what?

JR: 
Like ‘PC’

MH1: 
Like PC.

HKIII: 
I think there is no more question for the accused, which have been asked and explained by the witness, are there any objection?

RBN:
Well I guess I would have to reject her medical conditions as a part of mine tailing so for 1 thing she said that she was eating vegetables and I am quite assure [Inaudible] her itchiness does not come from mine tailing.

HS: 
That’s true Your Highness, reviewing his explanation, I would have to reject since in her explanation she said in one sentence that she was eating vegetables and certainly not from my mine tailing. Thank you Your Highness. 

HKIII: 
Please write it down the objection from the explanation, not from Newmont’s mine tailing. That’s it. I think it is enough. Let we hear the next witness. 
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Dr. Jane Pangemanan

JPU:
Yes, we expect dr. Jane Maureen Pangemanan, M. Kes as witness. Sit down please. What is your Name?

JP: 
My name is Jane Maureen Pangemanan.

JPU: 
dr. Jane Maureen Pangemanan, M. Kes. You was born in Ujung Pandang, when is it? 

JP: 
at 7th June.

JPU: 
June or July?

JP: 
June.

JPU: 
June I see, on what year?

JP: 
1951.

JPU: 
Your religion?

JP: 
Christian.

JPU: 
Your job?

JP: 
I am a lecturer at School of Medicine of Sam Ratulangi University.

JPU: 
Where do you live?

JP: 
I live at Jl. Langsat No. 10, Tikala Baru.

JPU: 
Not in this Lingkungan III Kelurahan Tikala Baru?

JP: 
In Lingkungan III, Tikala Baru Lingkungan III. 

JPU: 
Kecamatan Tikala, Kotamadya Manado, is I right? Do you know the Accused?

JP: 
Yes I do.

JPU: 
You know him? Not your relatives?

JP: 
Right.

JPU: 
Before giving your explanation in the court session, you should take the oath based on your religion. You have said that you are a Christian. So please stand up.

 [The witness took an oath]

JIII: 
Have you examine toward health of the patients who lived in Buyat Pantai, what’s their name? 

JP: 
There are many people who have been examined at Buyat Pantai, Sir.

HKIII: 
Do you remember one of them?

JP: 
Including Mrs. Juhria, Mr. Rasit, Mrs. Masnah and her daughter. 

JIII: 
I see, the one who go to Jakarta?

JP: 
Right.

HKIII: 
In that time you are as a doctor there or they came to you or they asked your assistance to examine their health? 

JP: 
They asked my assistance to examine Buyat community.

HKIII: 
Then?

JP: Suara Nurani Foundation asked me for examining Buyat Pantai community.

HKIII: 
What’s the name of the foundation?

JP: 
Suara Nurani Foundation.

HKIII: 
Suara Nurani. Especially for 4 patients which have been mentioned before, and they are going to Jakarta. What’s your examination result?

JP: 
In that time I think they are suffering cramps, headache, and skin upset and becoming numb and also skin upset in Rafika.

HKIII: 
O I see…so you are just treating them or there is laboratory service for detecting the cause of the disease and what kind of disease it is?

JP: 
In that time, I did not take laboratory examination; I was just examining more than 100 patients. There were 97 patients in Buyat Pantai. My postgraduate work friends also helped me. There were 7 doctors including myself and we carried out health examination there.  

HKIII: 
In that time, can be summarized what is the causes of the disease? 

JP: 
In that time it did not conclude what the cause of the disease. But as a lecturer I have studied if in one population there are many people has the same symptom so it will be health matter and it must have been solving.  

HKIII: 
I see, by the way how about the patients which given medicinal treatment by you and your friends? Have they could recovery or should be taken to Jakarta?

JP: 
We only gave medicine in that time. We were examining and giving the medicines, the disease should be more evaluated.

HKIII: 
Did you give reference to the hospital for further evaluating?

JP: 
Yes, there is a Public Health Center in that village, in Ratatotok and Buyat Pantai Village located at Ratatotok Public Health Center. 

JIII: 
Have you referenced them to go there? And what is the result?

JP: 
I recommend them to go there.

HKIII: 
Did they go there or not? Do you know about it?

JP: 
Yes.

KHIII: 
Do you know that your 4 patients whom you have been examined go to Jakarta?

JP: 
Yes I know.

KHIII: 
You know about that, what is for they go to Jakarta?

JP: 
For further medicinal treatment.

HKIII: 
I see. Did you give recommendation to Jakarta, Public Health Center or Manado?

JP: 
In that time I gave them a recommendation for further treatment. Then they have funds and decided to go to Jakarta.  

HKIII: 
You have said that they have funds to go to Jakarta, it was from local government or where is it from? 

JP: 
It was personal funds.

HKIII: 
Personal funds, right?

JP: 
Yes.

HKIII: 
After they checked their health in Jakarta, do you know the examination result?

JP: 
Yes, there are. They said that from medical result available, not all hospital is giving medical result. They are suffering neurologist upset.

HKIII: 
What kind of upset?

JP: 
Neurologist upset.

HKIII: 
Neurologist, what is that? And what is the cause?

JP: 
Kind nerves upset, but they did not mention the certain diagnosis. And also further treating examination. 

HKIII: 
I see, did you have decision about their disease and Buyat Pantai?

JP: 
I cannot give my conclusion.

HKIII: 
Why? Is there any conclusion from Jakarta?

JP: 
There is no conclusion from Jakarta n that time.

HKIII: 
How about right now? Any conclusion?

JP: 
Yes, No, Not yet.

HKIII: 
Not yet, I mean why it cause the disease? Because drinking water in that place, eating fish or sucking in the air there, for example from the factory, or is there any conclusion?

JP: 
Yes, the result is still not being concluded.

HKIII: 
Still not be concluded.

JP: 
At that time?

HKIII: 
Scientifically, still not be concluded what the cause of the disease?

JP: 
I am not doing a research right now, I am just treating the patients.  

HKIII: 
In what year did you do that medicinal treatment?

JP: 
On June.

HKIII: 
what year?

JP: 
2004.

JPU: 
How long do you carry out medicinal treatment?

JP: 
I carried out for 5 times. 

HKIII: 
Did Buyat’s inhabitant have some bruises? 

JP: 
Yes.

HKIII: 
How many people which have some bruises?

JP: 
I found many people have some bruises, about 75%.

HKIII: 
75% from?

JP: 
75% from Buyat’s population which have been examined.

HKIII: 
Did local government know about this? And what did they do against this symptom?

JP: 
I just told them that there are health problem there, and it has to be solved.

HKIII: 
Whom do you ask for?

JP: 
Department of Health Sir.

HKIII: 
Department of Health of local Government? And what did they do?

JP: 
Nothing Sir.

HKIII: 
Nothing? Therefore they take to Jakarta, right? 

JP: 
Yes.

HKIII: 
Did you report Buyat Pantai’s matter to the Health Department?

JP: 
Yes.

HKIII: 
There is no further action, isn’t there? Please do.

MH1: 
You have mentioned before that most of Buyat’s inhabitants are suffering neurologist or nerves upset. Then, do you take any further action by recommendation them for having medicinal treatment in Public Health Center and after that there is no further treatment and then they went to Jakarta by their own funds?

JP: 
No, I was accompanying them to Jakarta.

MH1: 
Did you accompany them?

JP: 
Yes, there are 3 groups to Jakarta. I took 3 times accompanying patients to Jakarta. Firstly, I took 4 persons, secondly 14 persons and about 8 persons on the last time. 

MH1: 
My question is, there are medicinal facilities and also nerves specialist, hospital, laboratory and Sam Ratulangi University has school of medicine. Why don’t you recommend them for take a treatment in nerves specialist in Manado? Do you have any reason?

JP: 
They already have taken medicinal treatment there but they were not satisfied.

MH1: 
They were not satisfied therefore they decided to go to Jakarta? In your observation, did you think their condition are apprehensive about so that they should been taken care in better hospital?

JP: 
In my observation as a doctor, many doctors did not want to take care the patients for Buyat problem therefore they intend to be taken to Jakarta.

MH1: 
That is your own opinion or from report?

JP: 
Buyat villagers told me that they have not believed doctors there.

MH1:  
O I see they did not believe the local doctor. Is that the condition happened there or it is only your observation since you are a doctor?

JP: 
I could give example why Buyat villagers choose to take the medicinal treatment in Jakarta since nowadays most of government official in Indonesia usually takes medicinal treatment in Singapore or Malaysia than in Indonesia. 

MH1: 
That is your opinion, isn’t that? We also used government’s facilities, since if we used own money it will be so expensive. Are there any government’s facilities there?   

JP: 
Most of health facilities in that hospital are damage.

MH1: 
Have you reported to head of local government directly or head of hospital or interrelated instance for treating health problem of Buyat villager considering the minimum facilities there?

JP: 
You have reported it before to local government? 

MH1: 
And what is their reaction? 

JP: 
Some gives positive and also negative opinion. 

MH1: 
We intend to know regarding this symptom, which have been suffered by Buyat villager. Did you think the cause is neurology or nerves? Inn your opinion, what is the general cause of that symptom? 

JP: 
Many causes.

MH1: 
Among of them, can we know it? 

JP: 
For example, symptom such cramps, headache in medical system could not be said as causal factor. We have to deepen examine physically and doing laboratory examination. There are many steps that have to be done by a doctor. 

MH1: 
After taking 4 persons to Jakarta and as witnesses mentioned before, in about 1-5 days conclusion. Is that sufficient time for examining them?

JP: 
I said that neurology symptom is such horde disease, it happen with several symptoms and that could be solved by further laboratory examination and in Jakarta 4 persons founded contained metal in their blood.

MH1: 
Contains metal?

JP: 
Yes, it contains metal.

MH1: 
What kind of metal?

JP: 
Like arsenic, mercury and also antimony. That result obtained from medicinal treatment in Jakarta.  

MH1: 
Is there any further action until now?

MH1: 
There is no final result.

MH1: 
No result.

HKIII: 
Please next Judge.

MH2: 
How many people did you examine?

JP: 
About 40 persons.

MH2: 
40?

JP: 
Right.

MH2: 
You examined them by yourself?

JP: 
Right.

MH2: 
How about your friends, I hear there is 7 doctors gave a treatment there?

JP: 
Right.

MH2: 
You taken care 40 persons, have they the same disease?

JP: 
Mostly.

MH2: 
Same complaint? 

JP: 
Yes.

MH2: 
Rashes, bruises, headache and cramps? 

JP: 
Right.

MH2: 
After that, have you recommend them to go to Public Health Center?

JP: 
Yes.

MH2: 
But only 4 persons took further treatment to Jakarta and you have accompanied them. Did they have serious ill so that they have to go to Jakarta?

JP: 
Certainly they felt they have serious ill, so that is why they decided to go to Jakarta. 

MH2: 
Before going to Jakarta, have they took medicinal treatment in Manado?

JP: 
Yes they did several times to take a treatment.

MH2: 
I see but there are no…

JP: 
There is no recovering?

MH2: 
There is no recovering so that they go to Jakarta?

JP: 
Right.

MH2: 
Based on medicinal result from Jakarta, what kind of disease they have been suffered? 

JP: 
They do not conclude real diagnose.

MH2: 
There is no result from Jakarta?

JP: 
Yes.

MH2: 
You have mentioned before that they suffered neurology, nerves upset. That is from whom?

JP: 
That is not from diagnosis result, it is more than a symptom.

MH2: 
Neurology symptom?

JP: 
Right.

MH2: 
You are as a doctor, do you know the cause factor of the disease?

JP: 
There are many cause factor of neurology symptom.

MH2: 
One of them?

JP: 
Many.

JP: 
Please mention one of them.

JP: 
For example, when I got cold I feel dizzy and headache and also fever. So that there are many cause factor and also germ which make someone ill.

HKIII: 
More questions?

JIII: 
You have mentioned that you were asked for help for giving medicinal treatment there. My question is, did you give your assistance free or what?

JP: 
Free of charge Sir.

JIII: 
Free of charge, did you give your assistance in the name of yourself of foundation?

JP: 
In the name of myself since I was asked by Suara Nurani Foundation and then I asked my friends to give their participation. Since I am also a lecturer so that I asked the same from my friends.

JIII: 
Could your friends give their participation directly like you have done, or they have got a recommendation from your leader?  

JP: 
No, they could give their assistance directly.

JIII: 
Directly?

JP: 
Yes, they could.

JIII: 
Ok, you have mention that you set out with your 7 friends, they are all general practitioner or medical specialist?

JP: 
They are all general practitioners.

JIII: 
All general practitioners. You have said that it has great population and you have your own decision. It that your final decision or still needs further examination?

JP:
 That is not final decision Sir, I mentioned it since it was my first time examining Buyat and I found there are many people has the same symptom.

JIII: 
Ok, you think like usual doctor, don’t you?

JP: 
Right.

JIII: 
In treating one disease need certain facility and previously have to recommended to the nearest hospital, please correction me if I am wrong. Is that true?

JP: 
That is true, it has to be recommended to Public Health Center then to the hospital. That is a health service system in Indonesia.

JIII: 
I see. There is witness which have been asked before, mentioned that one of your patient forgot and I think she never checked his health in Malalayang Public Hospital and she directly take medicinal treatment in Jakarta. Is that true? 

JP: 
For Mr Rasit or someone else Sir?

JIII: 
For Mrs. Juhria.

JP: 
Mrs. Juhria?

JIII: 
Yes.

JP: 
I cannot remember Sir, It was a long time ago.

JIII: 
A long time ago?

JP: 
Yes, I cannot remember that previously she went to Malalayang Public Hospital. 

JIII: 
You have said that there are 3 groups which went to Jakarta, is that true?

JP: 
Right, there are 3 groups.

JIII: 
Could you tell me where the funds come from?

JP: 
It came from a woman.

JIII: 
From a woman who wants to kept her name?

JP: 
Mrs. Aryanti Baramuli.

JIII: 
That is all right, this is open court.

 [Applauded sound]

JIII: 
You have mentioned before that not all hospital gave medical record. Haven’t you?

JP: 
Right.

JIII: 
You have said that you know the examination result that they have neurology like nerves upset. Could you explain briefly regarding the cause? What is the cause of this neurology?

JP: 
I could not explain the cause since there is no exactly diagnosis result.

JIII: 
Could you explain that?

JP: 
Exactly diagnosis has not been given. There is no diagnosis from medical record from Jakarta.

JIII: 
Ok then, if I am not wrong the witness explained and also you have mentioned that many people have bruises.

JP: 
Right.

JIII: 
Could you explain the medical term for saying a bruises?

JP: 
Lymphoma and also Vibroma, mostly I found lymphoma.

JIII: 
In custom language, what should be say lymphoma?

JP: 
Like benign tumor, it was caused from?

JIII: 
Grease gland?

JP: 
IIts name is benign tumor.

JIII: 
Could you prove that their grease gland is clogged up? 

JP: 
It is different Sir, if it is a gland it has to be proven pathology anatomy previously, is that right a lymphoma or a clogging.

JIII: 
Ok, back to lymphoma Ma’am, Could every person have lymphoma?

JP: 
Yes, they can.

JIII: 
Also urban society?

JP: 
Of course.

JIII: 
This is my last question, in BAP you have met head of Health in Governor Office, haven’t you?  

JP: 
Right.

JIII: 
What do you representatives? 

JP: 
I came with KELOLA from Non Governmental Organizations (NGOs).

JIII: 
I see, and then what did you explain in that meeting?

JP: 
I just said that there is some health problem in Buyat.

JIII: 
Health problem, it sounds very general, does it?

JP: 
Yes, it is so general. In that time I have just mentioned that there are health problem in that population with the same symptom.

JIII: 
You never mentioned more specific regarding the disease?

JP: 
No, I have not.

JIII: 
And what local government said?

JP: 
They said that they would take further action in solving that health problem.

JIII: 
And how about the realization? 

JP: 
I think there is no realization until right now.

JIII: 
Please say it directly. Is all enough?

HKIII: 
Enough. Please Public Prosecutor.

JPU: 
Thank you. Symptom that you have mentioned before, happened in Buyat’s population?


JP: 
Right.

JPU:
As a doctor, do you search the cause of the disease on purpose? Do you find the cause factor of the same symptom of the disease in the same population?

JP:
When I took care the patients, I did not try to find the cause factor of the disease. But as a doctor I have studied their behavior and done some analysis regarding where they lives, water which have been drinking and also their behavior?

JPU: 
From your observation after examining for 5 times, how about their live behavior in that time? Firstly, about drinkable water matter? 

PS: 
We are objection Your Highness. The question has been answered before that witness didn’t take further research toward examination result. That was very clear so that if there was drinkable water research will be opposite with the Judge. 

JPU: 
So witness explained that besides you are as doctor, you have seen live behavior in that society. Although you did not take any decision regarding its relation.

HKIII: 
If I am not wrong, you have mentioned that you only gave medicinal treatment. Did you also research their live behavior or anything else?

JP: 
I did not do that in the first examination.

HKIII: 
Speak loudly please.

JP: 
I did not take serious examination at the first time.

HKIII: 
No serious examination.

JP: 
At the first examination.

HKIII: 
Ok.

JPU: 
And at further examination, what did you do? Just treating the patients or also examining live behavior, eat behavior etc?

JP: 
At my second examination, as a doctor I begin to ask how they drinking, since they are still poor society I also asked regarding their drinkable water, and also regarding public bathing, washing and toilet facilities.

JPU: 
What is their answer?

JP: 
I saw their public bathing, washing and toilet facilities are very apprehensive. They used the same water in the river for doing the same. I think Buyat Village is still a poor village.

JPU: 
When you came to Buyat firstly on July 2004, is there drinkable water company for drinking facilities?

JP: 
First time I came to Buyat, there is no water facilities for drinking, they used to drink from estuary. There are only 1 or 2 public bathing, washing and toilet facilities.

JPU: 
You have mentioned that the bruises might be a lymphoma or Vibroma. What is physically form of the rashes?

JP: 
Like dermatitis, their skin…. 

JPU: 
What is the custom language Ma’am? 

JP: 
Like getting small blistered, such as small ulcer, aqueous and then rashes in skin around and then became reddish. 

JPU: 
Did your patient come to examine themselves for 5 times? How about their condition after taking medicinal treatment? Better or still has the same condition in their second treatment?

JP: 
Their symptom was bop up and down.

JPU: 
Bop up and down, right? For itches symptom it was bop up and down, how about bruises?  

JP: 
Sometimes it bops up and down again sometimes it disappears.

JPU: 
It means that it should have been operated.

JP: 
Right.

JPU: 
How about the dizzy, did your patients still suffer the same on your last examination?

JP: 
Dizziness happened together with another symptoms like headache, cramps and also paralysis. That were neurology symptoms and when the patient take the medicine it will cause bop up and down.

JPU: 
Then, what were the criteria of the patients that should be taken to Jakarta?

JP: 
We do not have any criteria, usually my patients do not believe local doctor therefore they asked us for taking them to Jakarta. In addition there is sponsor for taking them to Jakarta.

JPU: 
In 5 times giving the medicinal treatment in Buyat Village. Where did you do in Buyat or Buyat Village?

JP: 
No, Buyat Dusun Village IV at Lakban, Lakban Beach. 

JPU: 
It means that you have done the medicinal treatment in beach area or settlement?

JP: 
Beach area.

JPU: 
Beach area, right?

JP:
Yes.

JPU: 
In your 5 times of examination, what is the period for the examination you have been done? Is that routine period? 1 months, 1 week or uncertainty visited? 

JP: 
It was uncertainty visited.

JPU: 
Uncertainty.

JP: 
Right.

JPU: 
And in your 5 times visited, how many months did you visit there?  

JP: 
About 3 months.

JPU: 
About 3 months. And they are still suffering the same?

JP: 
Yes.

JPU: 
Thank you. For further questions will be given by my colleague.

JPU2: 
Thank you. Have you investigated by Police headquarters?

JP: 
Yes I have.

JPU2: 
For question No. 10, what is the relation between health problem of Buyat Village society, Kecamatan Ratatotok, Kabupaten Minahasa Selatan and mining activities of PT Newmont Minahasa Raya? You have said that in your opinion the cesspool tailing from mining activities discarded to Buyat Bay through pipes. My question is, do you see it directly?

JP: 
Yes, I have visited Buyat therefore I have seen it.

JPU2: 
Next question, you are as a doctor or academic, did you see any relation between symptom suffered by Buyat people with cesspool or tailing of PT Newmont Minahasa Raya? This is just for confirmation Ma’am.

JP: 
I could not decide it, since I only examined the patients not for researching.

JPU2: 
Have you been reviewing regarding relation between cesspool especially mercury and arsenic which have been suffered by Buyat people? And have you reported it to authorities concerned because…. 

HT: 
Interruption Your Highness. Our witness only gave medicinal treatment in Buyat, question from Public Prosecutor related to toxicology matters therefore not properly asked to the witness. Thank you.

HKIII: 
You took from interview with investigator, did you? But could the same prove any directly relation between symptom and cesspool. Have you do any research too? 

JP:
I did not do any research, I just examining and treating the patients.

HKIII: 
What is it mean of your explanation to the investigating officer, which have been read By Prosecutor?

JP: 
Please repeat the question.

JPU2: 
For point 10, what is your opinion regarding the relation between health problem in Buyat Village, Kecamatan Ratatotok, Kabupaten Minahasa Selatan with mining activities of PT Newmont Minahasa Raya. In this case, witness said that in your opinion the cesspool tailing from mining activities discarded to Buyat Bay through pipes.

Mining of PT Newmont Minahasa Raya.  In here, the witness responded, according to my knowledge that tailings waste disposal from mining activities of PT Newmont Minahasa Raya were disposed into Buyat Bay through pipes.

JIII:
So you already had a conclusion, that was your statement during the investigation, do you wish to remain to your statement or not?

JP:
I did say that to what I know, yes that was correct to my knowledge because I conducted an examination at that time.

JIII:
A research?

JP:
No, no, I did not conduct a research, well I merely gave treatment.

JIII:
Ok, then how about your statement during the investigation, do you wish to remain or to recant your conclusion? 

JP:
I recant.

JPU2:
Statement Number 10 is recanted. 

JIII:
Done, is there anything else?

JPU2:
There is Your Honor, the next question is merely to confirm, ma’am.  Did you diagnose the patients in Buyat, did you record [them] in your medical record [medical documentation]?

JP:
I do, I recorded [them] in the medical record.

JPU2:
The next question, this is perhaps the last question in point 5 of the Minutes of Examination, it states that you acted as complainant, have you ever revoked your complaint?

JP:
I have revoked the complaint.

JPU2:
What was your reason to revoke your complaint?

JP:
I revoked the complaint because PT Newmont Minahasa Raya, due to the signing of the settlement agreement on a civil case, was willing to take care of the community’s health in Buyat Pantai.  So, that was the basis on why I was willing to revoke the Minute of Examination.

PP:
Pardon, we wish to continue the question from my partner.  From the reason of revocation of the complaint, you said that due to the settlement in a civil case, you then revoked the complaint.  By a reason that PT Newmont Minahasa Raya will repair the health facility in Buyat, is there any improvement of the community’s health there after the settlement was made or up to this moment?

PS:
Your Honor, we object, this is leading to the current opinion that this witness is a Fact Witness with the knowledge of the community’s health.

JIII:
All right, we do not have to go deep on the complaint, because either it was revoked or not, this case dossier will remain to be submitted to trial, so I think that the matter is all right.  The problem then is whether it is performed or not, whether Newmont breached is a civil matter so we should not interfere.

JPU:
All right, after conducting the examination 5 times to the patients in Buyat, have you ever gone there recently?

JP:
No, I have not gone there.

JPU:
No, you have not.  You have not conducted another examination in the area?

JP:
No.

JPU:
No.  Thank you.

JIII: 
We invite the Legal Counsel of the Accused I to ask.

LMPP:
Thank you, Your Honor.  You explained that you were merely conducting examination?

JP:
Yes.

LMPP:
And it was about 5 times?

JP:
Yes, I participated 5 times and carried out medical examination.

LMPP:
So you participated 5 times carrying out medical examination and give medicines?

JP:
Yes.

LMPP:
And this was sponsored or in the name of Suara Nurani Foundation?

JP:
No, the first one was in the name of Suara Nurani.  The second and the following is my own initiative as a doctor assisted by many others.

LMPP:
How long apart was the first [medical examination] to the second and the third and so forth or were they [carried out] consecutively?

JP:
Not too long.

LMPP:
Not too long, as in a week, a month?

JP:
There is one that was one week apart, then two weeks, three weeks apart, unsure, I was giving medication.

LMPP:
You also practice as a general physician but also holds a structural position at the Faculty of Medic UNSRAT, what is your position there?

JP:
I am a secretary for master decree program University of Sam Ratulangi for the major of Science of Community Health.

LMPP:
At that time or present?

JP:
At that time.

LMPP:
At that time.  Pardon me, was it the faculty of Medic or Health?

JP:
Faculty of Medic.

LMPP:
Science of Community Health program.  If it were in the frame of master degree program, it would have been relevant, [but] why personally?

JP:
If one is to give medication involving the institution, there are rules, a letter to be made and we should also provide other facilities.

LMPP:
Oo so there are other aspects that you avoided so you carried it out on your own with the assistance of others including bearing the expenses on your own?

JP:
Yes, on my own expense and the expense of many others.

LMPP:
Your friends, personally or organization?

JP:
My friends, there are some personally and some from organization.

LMPP:
Can you please name the organizations?

JP:
My friends from KELOLA, Suara Nurani and a donator assisted me.

LMPP:
They are the ones named earlier?

JP:
Yes.

LMPP:
Ok, you went there personally 5 times and it was…

JP:
4 times.

LMPP:
There were 5 programs altogether, you went personally 4 times?

JP:
Yes.

LMPP:
And examined how many people?

JP:
I am not certain, because it was not.

LMPP:
You mentioned a total number of approximately 100 persons.

JP:
That was during the first examination.

LMPP:
Oh, so there were 100 persons on the first examination.  You examined by yourself?

JP:
No, together with my friends.

LMPP:
Oh, with your friends, so you did not examine 100 persons yourself?

JP:
Yes, but we gathered the medical records.  We conducted the examination, I was not alone by was assisted by many other doctors.

LMPP:
How many people were there that you examined yourself?

JP:
I mentioned it earlier, about 40 persons more or less.  30 to 40 persons.

LMPP:
Out of 100 persons?

JP:
Yes.

LMPP:
How long did you take to examine 40 persons directly by yourself?

JP:
We conducted the examination at 10.

LMPP:
No, from 40 persons you examined, how long did you take?

JP:
I conducted the examination for more or less than 5 hours.

LMPP:
5 hours for 40 persons?

JP:
Yes.

LMPP:
You are a doctor.  A doctor is a profession.  In conducting an examination there are standards and procedures, did you follow them?

JP:
Yes, this is a dedication to the community, sir.  There is a difference between conducting an examination at the clinic, in private practice, and conducting examination to the community there is a different standard.  But the minimum standard of medics still exists.

LMPP:
All right, please name what can be deviated in examining the health of community, from the general standard, please explain before this hearing.

JP:
An anamneses must be conducted to a patient, then a physical examination, after that we diagnose.  But because it is a dedication to the community, we conducted DD, Differential Diagnose, and then therapy.  That is the standard operational of a doctor.

LMPP:
Which one did you deviate from?

JP:
That was what we did.

LMPP:
Did you perform medical taping?

JP:
There is.

LMPP:
And there are medical tapings of all 40 persons or 100 persons examined?

JP:
There is.

LMPP:
Did you bring the medical tapings?

JP:
Yes.

LMPP:
The one with the 100 persons.

 [JP checked her bag]

JP:
I do not have it now.

LMPP:
You do not have it.  There are medical tapings, and all you said are in the medical tapings.

JP:
Yes, there is.

LMPP:
All right.  You said earlier that you made recommendations and cooperated with the various organizations.  My question is why not [cooperate] with the community’s health center (Puskesmas)?

JP:
It should have been through the community’s health center, but the people there themselves do not want to be treated at the community’s health center.  That was the problem.

LMPP:
Ooh I see, they do not want to include the doctors in Manado.  Not trusting all doctors there?

JP:
Yes, they do not trust them.

LMPP:
So those who do not trust the doctors include all doctors in Manado.  

JP:
Yes, that is what they said, they do not trust them.

LMPP:
You mentioned that you did not conclude, yes, you did not conclude.  So the medication did not give conclusion, is that correct?

JP:
I conducted a differential diagnose, but we cannot be certain of the diagnose, because an examination requires a laboratory examination.  So at the time I was examining I concluded the people there have the same symptoms.

LMPP:
Oh so that is the conclusion, because you said you did not conclude, did not do a research, but medication.

JP:
Yes, and from the medication of the symptoms of the patients I received are the same.

LMPP:
And the symptoms were not a conclusion?

JP:
No.

LMPP:
Because there is no further examination to be certain.  Including the ones from Jakarta, there was no conclusion in their medical records.

JP:
No doctor in Jakarta dares to conclude.

LMPP:
So no conclusion and no knowing of the cause and impact, other than the truth from what you said, the symptoms, the cause and impact do not exist including those from Jakarta?

JP:
Yes, there was none.

LMPP:
There is no [conclusion], right?

JP:
No, there was none.

LMPP:
Ok.  I continue to the previous [matter] in connection with the Prosecutor’s question regarding the settlement.  Did you sign documents relating to the settlement and the revocation of your complaint?

JP:
Yes.

LMPP:
Ok, you reported to the police and later you revoked your complaint to the police, but this case is still in process.

JP:
Yes.

LMPP:
I read out 1, please explain to the court of your statement, you stated that it is premature to merely based on preliminary diagnose and therefore the first party hereby regretted due to there are parties at lost [because of] the report and complaint, and so on.  I ask this and to the Panel and the court please listen to what you mean by you regretted?

JP:
Actually I did not write the settlement.

LMPP:
Not that I see here.

JPU:
Pardon me, the PoJ, it seemed the question of the Public Prosecutor was cut of by…

JIII:
Alright, we should not brought it back, what matters now is that this is not a reporting delict, the complaint was revoked but this case is still in process.  The matter where later a civil settlement occurred latter, whether the contents of the settlement are not performed and other matters must not be…

LMPP:
So my question was on the word “regretted”, not on the settlement, what I meant was what could possibly be the explanation on why the word “regretted” was there, because she is an expert, she is also a structural officer in the faculty, meaning that she knows what she was saying.  

JIII:
This question is actually the same to the question proposed by the Prosecutor, which is the background of the revocation.  If the word “regretted” is there, was there something in the report that may be less accurate or premature or what.  

LMPP:
Oh I see, ok I will not continue this question.  

JIII:
It was said that whether she dares to conclude or not, she said ever doctors in Jakarta do not dare to conclude, so at that time the investigators question was as if she has made a conclusion as such.  But then she revoked that she did not dare to conclude.  Is that so. 

LMPP:
Ok , if that was Your Honor’s last question.  It was clear that she did not dare to conclude and even those in Jakarta did not dare to conclude including on the cause and impact.  My last question, do you know Jane Perlez from New York Times??

JP:
Yes, I have met her.

LMPP:
May I quote what you said in New York Times, I would read it briefly. “About 120 villagers were waiting to be examine in June in Adhoc Clinic in 3 local homes, 30 of the villagers have the tumors like growth said 1 of the doctors Dr. Jane Pangemanan, I was shock by what I saw.”  I did not hear the word “shock” here.  “She said in an interview of the 60 people she examines about 80% showed symptoms of positioning by mercury and arsenic she said.”  I repeat, “about 80% showed symptoms of positioning by mercury and arsenic she said.”  Do this means she did not conclude the cause but she said here ee “showed symptoms of mercury and arsenic” so this has contradictory meanings.  Can you please translate it?

HS:
[Translation of LMPP’s quote in Indonesian language] It was said by the Witness that about 120 villagers were waiting to be examine in June in Adhoc Clinic and for that purpose was located in 3 local homes.  30 out of the residence has grown a tumor said one of the doctors, namely Jane Pangemanan. Jane Pangemanan said here on quote I was shocked by what I saw, she said in the interview of the 60 people I examines about 80% showed symptoms of positioning by mercury and arsenic.  Thank you.

LMPP:
Please answer with yes or no, have you ever said that, if not then this is not finished.   Meaning that as quoted before, have you ever said that because they are contradictory to what you said entirely.  

JP:
I did not say that.

LMPP:
Ok, if you did not say that I would not go further Your Honor.  Thank you.  

JIII:
Legal Counsel of Accused II.

PS:
Thank you, Your Honor, we proceed with this question with the permission of the PoJ.  But before we raise our question, allow us to submit a document to be reviewed by witness before the PoJ.  If permitted, we will submit them.

JIII:
The document relates to the witness?

PS:
It does have the witness’ signature.  

 [The document was examined together]

PS:
Thank you, Your Honor, for the opportunity to present a few documents being corrected by the Witness, in the form of revocation of complaint, settlement with PT Newmont, community agreement or draft agreement between the community and PT Newmont which was witnessed by Dr. Jane Pangemanan.  We continue, Your Honor, when I present to you the photo of the community, what was the activity there??

JP:
That was during socialization.

PS:
Socialization of the settlement or the content or the settlement deed between Newmont and the community?

JP:
Yes, it was the deed.

PS:
Meaning that before the community with Newmont signed the settlement, there was socialization.   Is that true??

JP:
Yes, that’s true.

PS:
And you were present there?

JP:
Yes.

PS:
At that time, was the community being forced by their legal counsel LBHK to sign?

JP:
No.

PS:
No. You saw it yourself that it was signed, seeing the community sign and you too?

JP:
Yes.

PS:
Thank you, witness.  You said that there were too many causes, which can raise the neurosis symptoms.  My question is, those cramps was caused by asam urat (a disease of acid disturbance into the core of the vein), is that possible?

JP:
It could be.

PS:
And do you find asam urat in your patients?

JP:
Patients in my private practice do [have it]. However what we called with supi does appear. 

PS:
But to determine whether this is asam urat, requires further action, a laboratory examination, correct?

JP:
Yes, correct, an epidemiological examination must be conducted.

PS:
Is TBC also in such a way?

JP:
All diseases.

PS:
All diseases must have a laboratory act to confirm a diagnose, is that right??

JP:
Yes.  For some diseases, they do not require examination in the laboratory, a doctor can say his diagnose of a disease.

PS:
Such as?

JP:
Influenza, we can tell directly.

PS:
Does minamata disease requires it?  

JP:
Minamata disease requires more detailed examination.

PS:
Ok.  You mentioned that your doctor friends seemed to hesitated.  Please name the 7 post-graduate doctors, if you can still remember?

JP:
Dr. Yuri, Dr. David, Dr. Henny, Dr. Yuli, Dr. Sammy and the last is Dr. Gaga Gole.

PS:
All of them are doctors from UNSRAT?

JP:
Yes, they are post-graduate students.

PS:
You mentioned the ethics of a recommendation to transfer pursuant to the system applicable in Indonesia must firstly recommend to the nearest hospital according to your testimony. And you did recommend to a community health center but on the other hand you brought them directly to Jakarta with the reason that the patients do not trust.  I think you were being too naïve, whereas on the other hand you are also a lecturer at UNSRAT, UNSRAT also has a hospital.  Do you trust enough to that kind of request??

JP:
It is the right if every person to receive medication in wherever, even the Buyat community are poor but they do have the right to get medication anywhere they want.  And at that time a donator was willing to fund it so it can be carried out.  

PS:
We surely would be happy if all residents of Manado can receive their medication in Singapore.  But the question now is, are the people suffering are poor or the lumps you mentioned before are also suffered by urban community.  Now according to what you see in the community of Buyat, is there any poor community along the beach of North Sulawesi??

JP:
I think the symptoms in Buyat Pantai is specifically not the same to the same characteristic of residents  because before eh after I conducted medication, I also conducted the same treatment to the community of the same characteristic, i.e. Kima Bajo, with the people in Buyat, so due to that problem, I can say that the Buyat community was sick and requires to be treated.  

PS:
Meaning that you tend to the medication??

JP:
Yes, there should be medication.

PS:
Ok, we wish to ask whether you mentioned that the Buyat community is poor, I agree with you.  The question is that they were brought to Jakarta, now what was so special with the Buyat community, is it because Newmont is there or because you were merely summoned as a witness.  Please be true, you are under oath.  

JP:
First, she was ill she needs medication.  They do not trust the doctors in Manado, so they have to go to Jakarta. 

PS:
So that means that they do not trust Dr. Jane because Dr. Jane is a doctor in Manado? 

JP:
Seeing them, they do believe me.  There is no way a patient would believe a doctor to go a long way.  

PS:
So there is still some, you said that not trusting doctors in Manado, not about not believing the doctors in Manado, but to some doctors in Manado. 

JP:
Yes, to some of them, perhaps because of their services.

PS:
Ok, you mentioned that lipoma is non-acute tumor? 

JP:
Yes.

PS:
But is it not contradictory if you brought a non-acute tumor to Jakarta? 

JP:
No, Sir.  If a sick person can get medication anywhere, either it is a non-acute tumor, influenza or whatever.  He can get medication in Jakarta, America, where it is the right of a patient to get medication.  

PS:
I have other questions, you conducted the first examination departed from Manado with the team?

JP:
Not examination but medication.

PS:
Sorry, not examination but charity medication eh charity medication is more precise.  You departed together with the team of seven persons??

JP:
Yes.

PS:
What time did you depart?

JP:
Eh yes in the morning by plane.

PS:
Yes, what time did you leave?

JP:
Take-off at 7.

PS:
You return to Manado at what time?

JP:
I returned to Manado at night.

PS:
What time?? At 7, 6, 8??

JP:
No, I returned to Manado at 11 at night.

PS:
A trip from Manado to Buyat takes how long??

JP:
3.5 hours.

PS:
3.5 hours going and 3.5 hours back.   Can you still examine 40 persons??

JP:
I left to Buyat at 7 in the morning.

PS:
But it is true that it takes 3.5 hours from here to Buyat?

JP:
True.

PS:
Meaning that you come and go 7 hours and add how long you took to examine there??

JP:
Yes.

PS:
What acts did you performed when giving this medication? 

JP:
As a doctor, after conducting an anamese, a physical examination then therapy.

PS:
Yes, did you check the tension there??

JP:
Yes.

PS:
All checked for tension?

JP:
Yes, it is called physical examination.

PS:
We do not understand that it was a part of a physical examination, you are the doctor to explain.  So a physical examination includes checking tension, examined by a stethoscope, press here, press there like that takes how many minutes on one patient.  

JP:
Approximately examining each patient can take up to 10 minutes, 10 to 15 minutes depending on the patient.

PS:
Oh I see, 10 to 15 minutes one patient, depending on the patient, so if there is 45 patients’ times the work later we conclude your rationality is not a problem.

JP:
Mmm.

PS:
No, we do not have any other question.  You said that the drinking water there either river water or stream water are not appropriate.  What you were trying to say that it was a matter of hygiene, right??

JP:
Yes.

PS:
So you also found hygienic problem with the Buyat people because the toilets are not appropriate, true??

JP:
True, because the toilets there were only 2 or 1 MCK.

PS:
But the way of living of the Buyat community is also on other beaches in Manado in the region of North Sulawesi?

JP:
Yes, still is.

PS:
There are many who live like that.  You mentioned that 3 months before healed, according to your knowledge if a medication was given there would be no healing, what do you think the possibility is that there was a wrong diagnose or the medication cannot heal.  What other possibilities are there?

JP:
There are a few possibilities, sometimes due to a wrong diagnose, to the right diagnose and the right medication but because he has been suffering from it over and over again. 

PS:
What causes it, so health is to cure not finding out what causes the illness, is that right??

JP:
Health, in its broadest sense, means to give.

PS:
No, my question is on medication, meaning that medication is limited to medicating not finding the cause of illness??

JP:
Yes.

PS:
Thank you.

JIII:
We give this opportunity to the Accused, is there anything you wish to ask??

RBN Questions & Comments
RBN:
Yes, I’ve got just maybe 1 question, I do appreciate that you agree your complaint but the regional allegations where people suffering from heavy metals contamination and pollutions in Buyat Bay from our mine.

HS:
[Translation of RBN’s question into Indonesian].

RBN:
And you and others were preachers in many televisions programs and newspapers with fantastic story of Minamata disease in Buyat Bay.
HS:
[Translation of RBN’s question into Indonesian] 

RBN:
But, in listening to your testimony it sounds like that you weren’t the one that told the community people who testified earlier that they were suffered from heavy metals poisoning.  Was somebody else also telling those people that they’ve been suffering from mercury and arsenic?

HS:
[Translation of RBN’s question into Indonesian language] 

JP:
I do not know that.

HS:
She doesn’t know.  Thank you, Your Honor.

JIII:
Ok, that is enough.  From her statement, there was an objection.

RBN:
Well, within the documents I reject the statements that were potentials pollutions and contaminations in Buyat Bay.  But, I guess may other comments would be while the complaints would run to make clinical diagnosis of heavy metal poisoning prior to even basic laboratory investigations and than going to public stating Minamata disease in Pantai Buyat is nothing shorter directly show irresponsible.  Her act, their actions said that points are irreversible but those actions have impact the livelihood and increase the suffering of the community surround our mine and have result to in jailing my 5 colleagues with 32 days and left permanent scars on the live accomplish individuals.  If this witness had been forth coming in the beginning we probably wouldn’t be here today.

HS:
[Translation of RBN’s question into Indonesian language].

JPU:
Excuse me, Your Honorable PoJ, this concerns the Accused’s response.  The Accused rejects the Witness’ statements, please confirm which statements?  The statements during this hearing or the statements outside the hearing.  Thank you.  

LMPP:
Your Honor, should he ask questions to the Accused now or later in turn.

JIII:
Not necessary, the Judges can filter that.  Do they relate to the statements in the hearing or outside.  I think the Judges can separate all statements that are not relevant to what the witness said in the hearing, the Judges would surely put them aside.  Ok, the point is all being asked was delivered by him, but the Judges can see which relates to the answer of the witness in the hearing.  But this is his right to speak his mind.  So, to the witness, your statements are enough for the time being and if in the future you are still required and be summoned, for the time being is enough.  Thank you for coming.

JP:
Thank you.

JIII:
There are 6 witnesses, and I think this is almost 4 [PM], I think we should end this hearing.  Please call the summoned witnesses to enter [the court hearing],we would let them know. We will not proceed the examination to the next witness, we will do that on the next hearing.  And there is a big possibility that we will not postpone the hearing in 2 weeks, but once a week and if possible twice a week.  

JPU2:
Witnesses Masna, Marjan and Ahyani.

JIII:
Well, here are the other 3 witnesses, you have shown your responsibility to come, and I saw you since this morning.  The PoJ thanked you for coming.  But it is 4, and because it is fasting month and most people are fasting, we cannot force this until 8 or more.  This was so aimed for our ability to examine in a better condition, and that way you can give your statements in calm manner.  It is in the afternoon, we were afraid you would, what?…  You are all fasting, I can see you are getting weak, so the PoJ would postponed this case for another week.  We would prioritize the statements of these three witnesses.  To the Prosecutor, I ask to focus on the 3 for the time being for next week and rather than having 6, where  we can only examine 3.  The PoJ will determine the next hearing, you will not be summoned but please be here.  So we will see the hearing on Friday there will be a delay because of the Friday prayer so we change the schedule of hearing not on Friday but Tuesday.

PS:
Which Tuesday, Sir?

JIII:
On Tuesday, we will not do it on Friday, is a week or a little over a week but we change the day no longer Friday.

PS:
It is Tuesday then?

JIII:
Yes, then we determined which Tuesday.  Ok?

PS:
Your Honor, 1 translator is already booked and scheduled for Friday, we do not know whether that can be adjusted or not, that is one matter.  But I think it can be worked out.  There is one suggestion, Your Honor, because according to our procedural law, I saw one of the expert witnesses, Mr. Rignolda in this courtroom keep listening to the testimony.  We ask the court to take note on that and to [to declare] that is inappropriate for him to be a witness because he should not be here in a witness hearing.

JIII:
I see. Actually, when we heard the information from a witness, the witness should be separated [from other witness].  Witness cannot listen to other witness information or worst attending the court hearing and listening to the witness information.  This would be our consideration and the PoJ would review the condition to see whether the information [stated by the witnesses] today related to the witness.  The PoJ would rendered its decision on this matter later when the time comes.  Which one is Dr. Rignolda? Sir, we altogether respect the law, no witness may listen to other witness information.  This is for the witness objectives.  Mr. Prosecutor, with regard to the schedule from the Legal Counsel, do you feel burdened if the hearing is not at Friday or what?  If the Prosecutor doesn’t have any problem with the schedule, what about..?

JPU:
From our side, we prefer to remain on Friday.

JIII:
Oh I see, so you are happy with Friday too.  All right, so there is no problem.  What about the Legal Counsels?

LMPP:
If twice a week, we suggest, the other day is Thursday, is that possible Your Honor?

JIII:
Why not, what matters is that a summon requires 3 working days.  So for the next witness can be scheduled on Thursday then Friday, what matters is that according to the regulation it is required 3 working days for a summon.  I think I do not have to teach you the formality that is all.  So we will conduct the next hearing on Thursday, right??

LMPP:
Let’s do it on Friday first.

JIII:
So for next week, we still stick to Friday, next week we can talk about making it to Thursday-Friday, so the Legal Counsel who came from Jakarta may have 2 days of court hearing and it would be effective and efficient.  Witnesses, you must attend the court hearing next week, you will be prioritized for a hearing on next Friday, no other witnesses that will be heard unless the three of you had been examined.  And the PoJ truly expects your presence because witnesses will help the Judges to find the truth in this case.  Ok, today is the 7th, which means the court hearing is on the 14th.   So it is clear now, the hearing is now adjourned.

 [Gavel is rapped]
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 [The PoJ is entering the courtroom.  News media allowed taking pictures].

 [The PoJ opens the Court Hearing and it is open for public.  Gavel is rapped].

J III:
The Court Hearing for criminal case number No.284/Pidana Biasa/2005/PN.Mdo for Accused I PT Newmont Minahasa Raya and Accused II Richard Bruce Ness is opened and declared opens for public.  
 [Gavel is rapped]

J III:
The Prosecutor may please ask the Accused to sit in the front of the court.

[Before] we continue the court hearing we would like to ask the Accused first, Richard Bruce Ness, are you in good condition today?

RBN:
Yes, I am.

J III:
Now we can start today’s hearing. According to the agenda, today we are going to listen continue the examination on the witnesses.  We would like to ask the Prosecutor, do you have witnesses to be examined today?

PP2:
We have prepared 3 witnesses. 

J III:
The Accused please sit beside his Defense Counsel and we request the Prosecutor to bring the witness into the courtroom.

J I:
We call the first witness Ahyani Lombanaung.  
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Ahyani Lombonaung

 [Witness entered the courtroom]

J III:
Witness, what is your name?

AL:
Yes?

J III:
What is your name?

AL:
Ahyani Lombonaung.

J III:
Ahyani Lombonaung?  Where were you born?

AL:
Bitung.

J III:
20 August ‘74, right?  Your religion is Islam.  Your occupation is a housewife.  Where do you live?

AL:
Pantai Buyat.

J III:
Village of Buyat Pantai, Kecamatan Ratatotok Timur, Minahasa Selatan, right?

AL:
Yes.

J III:
Do you know the Accused Richard Bruce Ness?
AL:
No.

J III:
You will be heard as a witness.  First, you will take an oath according to your religion, Islam.

AL:
Yes.

J III:
Please stand up to take an oath.

 [The witness took an oath]

J III:
Witness, where do you live now?

AL:
Pantai Buyat.

J III:
You have not moved to … Dominanga or where?

AL:
I have moved Sir.

J III:
You have moved?  That is why I ask you where do you live now.

AL:
Yes.

J III:
So you have lived at Pantai Buyat huh?  The village of Buyat, right?

AL:
Yes.

J III:
When did you move to Dominanga?

AL:
3 months ago.

J III:
How long [have you moved there]?

AL:
It’s been 3 months [now].

J III:
Three months.  Before you moved to village of Buyat Pantai, where did you live?

Did you live there since your were a child or did you move there from other place?

AL:
I came from Bitung in 1980 Sir.

J III:
When did you move from Bitung?

AL:
‘80.

J III:
’80, right.  Did you stay in Buyat Pantai directly [after coming Bitung]?

AL:
Pantai Buyat.

J III:
Have you had a family when you moved? 

AL:
[No] I have not.

J III:
You have not.  When you moved to Pantai Buyat, the village of Buyat Pantai, was PT NMR already existed [in that place]?

AL:
It wasn’t there yet.

J III:
Not yet?

AL:
Not yet

J III:
When did PT Minahasa, Newmont Minahasa Raya came to the area?

AL:
Year ‘86.

J III:
Year 86?  You knew that because you had always lived there, right? What about the tailing pipe, when did [the development of] the tailing disposal pipes begin?

AL:
‘96.

J III:
Did you know the construction in person?

AL:
Yes.

J III:
You knew right?.  Then with the presence of PT NMR, what did you experience there?

AL:
After the presence of PT NMR?

J III:
Yes.

AL:
I, myself had experienced illness.

J III:
What did you experience?

AL:
Illness.

J III:
Illness, what kind of illness did you suffer?

AL:
Headache, dizziness, I even went paralysed. 

J III:
I see.   Did you experience this illness when you were in Bitung, before you moved to Pantai Buyat?

AL:
No.

J III:
So after the presence of …

AL:
Newmont.

J III:
… then you experienced it.  And have you ever examined your illness to the doctor?

AL:
I have Sir.  [When] I got cramps and paralysed, I went to the  Doctor Newmont.

J III:
So, there was a doctor named Newmont?

AL:
Yes.  It was at the highland, at Puskesmas.

J III:
So, PT NMR has its own Puskesmas.

AL:
It was at the highland.

J III: 
The Government does not own the Puskesmas, right? 

AL:
It was at the highland.  I went for medication to the highland.

J III:
At the highland? 

AL:
There were some people went there.

J III:
Let me explain.  What I am trying to say is if there is a Puskesmas, it was not the property of the company.  Unless, Newmont has its own clinic, perhaps. 

AL:
Yes…

J III:
But you cannot say Puskesmas [belongs to PTNMR].

AL:
Yes, it was Newmont clinic.

J III:
All right, have you married at the time you were examined?

AL:
I have.

J III:
Do you have children?

AL:
I do.

J III:
When did you experience this illness that you said before?  When did it begin?

AL:
In ’99 Sir.

J III:
99?.  Newmont existed in ‘96, and you began to experience it in ’99, right?  Have you married in ‘99?

AL:
I have.

J III:
Do you have children?

AL:
I have.

J III:
How many family’s members do you have?  Husband, wife and how many children?

AL:
Four.

J III:
That was in ‘99?

AL:
Yes.  I have two children.

HK III:
O yes, so that makes four of you right? With the children, husband and wife, it makes four people, right?  From the four members of your family, who else has experienced the illness that you said before?

AL:
I was the first Sir, then my husband, and then my children.  My children have just…

J III:
So all four of you has affected by illness?

AL:
Yes.

J III:
And the symptoms of the illness were similar?

AL:
My child had dizziness, headache and then I took her to Ratatotok Puskesmas, her blood pressure was 130 per 90, and she was only 12 years old.

J III:
I see.  And what did the doctor said about the kind of illness? 

AL:
Yes, they referred me to a big hospital here in Manado, Malalayang…

J III:
What was the name of the illness?

AL:
They said it was just stomach ulcer, if it is, then why was the blood pressure increasing until 130 per 90?

J III:
O, so the doctor said that it was just stomach ulcer, but you did not believe it.

AL:
I did not believe it.

J III:
You did not believe it. There is a possibility that the doctor might tell lies, right?

AL:
I did not believe it.

J III:
And then after you did not believe the doctor, did you ever visit other doctor, who perhaps could examine more carefully, perhaps there is other result?  Did you ever do that?

AL:
I did Sir, because we had doctor Mercy from Jakarta.

J III:
In Jakarta, you were at …

AL:
No Sir, doctor Mercy who came to Pantai Buyat.

J III:
There was [a doctor came to Pantai Buyat].  What was the doctor’s name?

AL:
Doctor from Mercy.

J III:
Mercy.  OK.  Earlier, you did not believe that you have suffered from stomach ulcer, as the cause of the symptoms. And then, what did the doctor from Mercy say about the illness’ symptoms that you have suffered? What? What kind of illness?

AL:
She did not explain Sir.

J III:
She did not explain too?.  She did not say that, for example, it was not stomach ulcer, she also did not mention it?

AL:
It was not clear.

J III:
If the first doctor said that this was stomach ulcer illness huh, and then the next doctor also did not tell you what kind of illness is this?

AL:
No.

J III:
So because you do not know what kind of illness is this, you also do not know what has caused it?

AL:
No.

J III:
Not really huh.  Then after that, did you go to Jakarta to have yourself examined?  You did, didn’t you?

AL:
I did.

J III:
You did.  When did you go to Jakarta to have yourself examined?

AL:
In 2004.

J III:
In 2004.  On the examination at 2004, did your cure the illness or not?

AL:
I still suffered from it Sir.

J III:
You still suffered from it huh?  But, it was not as serious as year …

AL:
It has decreased Sir.

J III:
It has decreased huh?  Who brought you to Jakarta, was it the Government or anyone?

AL:
As far as I know, as far as I know Sir [inaudible], our god of saviour.

J III:
Who?

AL:
Our god of saviour who brought me to Jakarta.

J III:
O is that so huh, don’t be so stern, just calm down all right.  Then when you were brought there, how many people who were examined in Jakarta?

AL:
I was the last.

J III:
O is that so huh.  Yesterday there was a witness who [stated that he/she] was examined, is that means both of you did not go there jointly, so you did not know each other?

AL:
No.

J III:
Where did you get the examination in Jakarta?

AL:
[inaudible]

J III:
Which hospital?

AL:
Cikini.

J III:
Cikini, was there any result from the examination, i.e. what was the illness?

AL:
They only gave me X-Ray photos.

J III:
Only X-Ray  photos?

AL:
That was what they gave me.

J III:
But they did not mention the name of the illness, and the cause [of the illness]?

AL:
No.

J III:
O is that so, how long did you get examined at Cikini hospital?

AL:
2  weeks.

J III:
2 weeks.  So you were staying there?  You were stayed there for treatment, right?

AL:
Yes.

J III:
Then did you ever go to RSCM?  No?

AL:
No.

J III:
No.  Only Cikini hospital, right?.  Did you ever know the result of the laboratory examination?

AL:
No.

J III:
You did not know, huh?  You did not know until now, right?

AL:
I do not know until now.

J III:
Then you came back to Pantai Buyat after you came from Jakarta huh?

AL:
Yes.

J III:
Before you moved to Dominanga, have you recovered from your illness?

AL:
No, not yet.

J III:
It had not recover yet. When you moved to Dominanga you were in sick condition, right?.  Then after you, how many families moved there?

AL:
Sixty…

J III:
Families huh. 

AL:
Sixty-eight.

J III:
Sixty-eight huh. How many families that still suffered from the illness?

AL:
They are still sick Sir.

HK III:
After living in Dominanga, are they all healthy?

AL:
My illness was getting better Sir, but was not completely cure.

HK III:
Were they still suffering?

AL:
They were still people who are suffering.

HK III:
It means they are still sick, do you still take medical treatment?

AL:
Yes.

HK III:
Have you, what medicine did the doctor give you?  What kind of the medicine?

AL:
There were many kinds of medicines given by the doctor, so I did not remember anymore.

HK III:
Perhaps from the medicine we could know [the disease], medicine was usually given to the signs of the illness or what kind of disease it was, can you mention the name of the medicine?

AL:
I don’t know Sir what are the names of the medicines, what is important for me is the doctor gives me medicine and then I take it.

HK III:
The medicines you took were those given by the doctor, which doctor was it who gave you, have you still taken the medicine till now?

AL:
There was doctor Mercy Sir.

HK III:
O, it was still the doctor Mercy.

AL:
The doctor Mercy has still existed.

HK III:
O, so those who are from Jakarta did not give any medicine, is that so?

AL:
There was.

HK III:
But it was finished?

AL:
But finished, our illness relapsed …

HK III:
Thus, for the healing were you still taking medicine given by the doctor Mercy.

AL:
Doctor Mercy.

HK III:
How many people living in Dominanga who were still suffering the disease, like you who moved from Buyat Pantai?

AL:
There were still many Sir.

HK III:
There were still many, right, did all of them also take the medicine given by the doctor Mercy?

AL:
Yes.

HK III:
O I see, so they are not getting better until now?

AL:
Not yet.

HK III:
The people who moved to Dominanga, is that in particular you [yourself] who have not yet recover or did all of them who were suffering the disease because of Buyat Pantai water have not recover yet? 

AL:
There were still swellings Sir, there were many swellings found on part of children’s body.

HK III:
The last question that I want to ask you is, when you were at Buyat Pantai, where did the water that was utilised for drinking come from?

AL:
The water originated from river water, but we dug [a well] at the riverbank.

HK III:
[You] dug at the riverbank?

AL:
We dug it at the riverbank.

HK III:
What is the river’s name?

AL:
Buyat River.

HK III:
Buyat River correct, so you took water around Buyat River, it was not river water but a well was dig at the riverbank, right?

AL:
We dug it.

HK III:
Has [anyone] ever examined the content of water at the edge of Buyat River been examined?  Not yet.

AL:
I don’t know about that Sir.

HK III:
It has not been examined yet.  Did you drink water from Buyat River and bath there? 

AL:
Yes.

HK III:
When you lived at Buyat Pantai, did you also defecate and wash in Buyat River?

AL:
If defecating Sir we have lavatories personally.

HK III:
It was not in Buyat River, correct.

AL:
No.

HK III:
It was not there, where was it?  In the village?

AL:
Yes, but there was PC next to our residential area, so the water goes out and enters, we made PC next to it.

HK III:
I see, where did you get water and food everyday?  Did you eat vegetables and fish for your need, what did you eat there?

AL:
Yes, eating vegetables and fish.

HK III:
Where did you take the vegetables?

AL:
From Buyat.

HK III:
What is that means, was it planted by yourself or did you buy it?

AL:
We bought it.

HK III:
You bought it, right, so it was not plant around there?

AL:
No.

HK III:
Then, did you plant rice also?

AL:
Yes.

HK III:
There was, so did you purchase rice or was it your crops?

AL:
We purchase rice.

HK III:
You purchase rice, right, so it was not planted?  Then where did you get all of kinds of food?

AL:
Which one Sir?

HK III:
The kind of food is fish?  Did you buy from other area or did you eat fish caught from Buyat Pantai?

AL:
From Buyat Pantai, correct.

HK III:
From Buyat Pantai, after the symptom of disease you suffered, did you continue to eat fish from there?

AL:
Yes.

HK III:
The fish from there, right?  Did the Health Unit examin the fish from Buyat Pantai, saying that the Buyat Pantai fish cannot be consume and did the government prohibit toconsume fish originating from Buyat Pantai?  

AL:
It seems I already forget that Sir.

HK III:
Already forget, right, it is enough from me at this time, I welcome …

HK II:
Witness, your occupation is a housewife, is that correct?  You certainly cook everyday, this becomes your obligation such as cooking, washing clothes, bathing children, managing the daily need of household, all of them become your task and responsibility, is that correct? You have explained earlier to the Chairman of the PoJ, the water that was used is not the water from the river, but it was from well dug..

AL:
We dug well by ourselves.

HK II:
Yes, it was dug beside Buyat Bay, right, what becomes our question is, what color was the water, did the water remain clear or any change of the color since you lived in the eighties, PT Newmont has not operated there since 1980, what was the condition of the water at that time?

AL:
Before the operation of Newmont Sir, eh Ma’am, our water is clean.

HK II:
After now?

AL:
Our water is rather turbid.

HK II:
What do you mean the turbidity? Did it colour or how?

AL:
It coloured.

HK II:
What color was it?

AL:
Yellow.

HK II:
Yellow, right.

AL:
Yes.

HK II:
If brushing tooth did you use the water or what water?  In addition to this, the water was also used for daily need, such as bathing, if brushing tooth, what was the taste of the water?

AL:
The taste of the water is normal.

HK II:
No, It has no taste?

AL:
No.

HK II:
So it remains the same.  Then the water was kept for several days, or if the water is boiled, did it remain or did it change the color?

AL:
White.  Not white.

HK II:
It remained as usual.  Then if the water was uncooked and then kept for several days.

AL:
Was that for mineral water, Ma’am?

HK II:
Yes for example, today I, you take water from the well then placed in one place, for example in drum or in bucket, then it will be used tomorrow, or several days afterward, does the water change the color?

AL:
No.

HK II:
Remaining same.  So it remained the same.  According to the Public Prosecutor because there are many heavy metals there, therefore we are necessary to check the condition of water, that’s it.  Then you did also consume fish caught at Buyat Bay, your husband’s occupation is a fisherman, is that correct?

AL:
Yes.

HK II:
Have you seen and found that there were fishes at Buyat Bay that have died floating without being caught or doing nothing, have you seen the sight?

AL:
I have Ma’am in 1996, the tailing was just discharged, 2 months afterward there were fishes found dead.

HK II:
Dead fishes.

AL:
Dead fishes, many dead fishes Ma’am.

HK II:
Your husband’s, your husband’s friends’ and the Buyat’s people’s occupation are also fishermen, is that correct?

AL:
Yes.

HK II:
Did they use equipment in catching fish, what equipment was that?

AL:
Fishing rod.

HK II:
Fishing rod.  As far as to your knowledge, in catching fish did the community living there use .. that is called bomb of the fish, right, have they used like that?

AL:
Never.

HK II:
Never, then yes, surrounding there, right, have you also bathed at the beach or not?

AL:
I have.

HK II:
Having bathed?

AL:
Having taken a bath, we bathed in, Ma’am.

HK II:
Have you bathed in river?

AL:
I have.

HK II:
Having bathed?

AL:
I have.

HK II:
Were any people living there, in performing their daily activities such as bathing, washing clothes, defecating, were any people using Buyat River for defecation or using lavatories like those living in another place?

AL:
To our knowledge Ma’am, we have our lavatories.

HK II: 
No, the Buyat community residing in the river, did they also use the river water for bathing, washing clothes, defecating?

AL:
If we defecated there were special lavatories, if washing clothes in the river.

HK II:
I see?

AL:
Yes. 

HK II:
Did you wash clothes in the river?

AL:
Yes.

HK II:
Bathing in the river?

AL:
Yes.

HK II:
Where did you defecate?

AL:
There were special place.

HK II:
If the special place meaning that there was public Lavatories or respective family has lavatory or per Neighbourhood Association/Rukun Tetangga.

AL:
There were people who went to forest.

HK II:
O I see.

AL:
There was the hidden place.

HK II:
O I see.  So the river was not used for defecation, is that correct?

AL:
Yes.

HK II:
That’s it, was there public lavatories there?

AL:
There was Ma’am, there were public lavatories since 2004.

HK II:
Who made the public lavatories?

AL:
Newmont.

HK II:
Newmont?  We think this is enough from us.

HK III:
We allow the Public Prosecutor to raise question.

J2:
Thank you.  Witness, in respect of the Chairman of the PoJ’ earlier question on what year the tailing was disposed of, you answered in 1996, correct.  I want to ask you, at the time of channelling of waste pipe, did PT NMR conduct any socialisation or counselling to the community that PT NMR would dispose of the tailing near your resettlement?

AL:
Yes it did.

J2:
It did.  What was the content of the socialisation?

AL:
We asked Sir, what for the waste pipe was made?  Wanted to dispose of the waste tailing?  Did it endanger the people? David Sompie said it did not, it was examined, even the tailing going out was clean and drinkable.  As a matter of fact after the pipe was broken, the tailing going out was mud, it could not be drinkable.

J2:
It means after the pipe was broken?

AL:
After being broken, we have just known that was mud.

J2:
Do you know the broken pipe 2 months after being activated …

AL:
It was broken in 1998.

J2:
It was broken in 1998.

AL:
Ever broken.

J2:
And at the time of breaking the pipe what have you seen, going out from the pipe …

AL:
Mud.

J2:
Was it in the form of mud?

AL:
Yes.

J2:
It was in the form of mud or it was indeed mud?

AL:
It was the company’s disposal of waste pipe that was broken.

J2:
Whereas before being mentioned that the tailing going out was later clear.

AL:
Clear.

J2:
Clear, clear like aqua?

AL:
If it was like aqua that could be drinkable.

J2:
Who provided counselling or explained to you at that time?

AL:
David Sompie.

J2:
David Sompie.

AL:
He said that the tailing going out was clean and clear.

J2:
Do you know who is David Sompie?

AL:
I know, if I meet him here perhaps he knows me.

J2:
No, it means do you have relationship with PT NMR?

AL:
He has been working in the company.

J2:
He is indeed an employee of PT NMR.

AL:
PT NMR.

J2:
Yes, then, you must explain again, were you and the community living around the area where you took mineral water from the well that was dug, the meaning of this dig, was it dug using hoe or..

AL:
We dug using hand Sir. 

J2:
It was only dug using hand 

AL:
Only [inaudible]

J2:
At the edge?

AL:
At the riverbank.

J2:
At the riverbank?

AL:
Yes.

J2:
And was the water used for drinking need?

AL:
Yes.

J2:
And cooking?

AL:
Cooking.

J2:
And then if for other need …

AL:
Washing clothes?

J2:
Washing clothes, bathing …

AL:
River.

J2:
Defecating in?

AL:
If we defecated we have special place, it was not in the river.

J2:
Thus if defecating you did not defecate in the river.

AL:
No.

J2:
There was special place.  However for other interest we used the river water, is that correct.  For drinking, perhaps … 

 [The recorder is being interrupted]

J2:
Then, you and your husband are fishermen, correct, of course do you also know the income of your husband, was there difference between before PTNMR’s mining operation and after PTNMR’s operation?

AL:
There was difference Sir.

J2:
There was difference.  What was difference?  

AL:
Before the tailing disposal our income was much.

J2:
Yes.

AL:
Our income diminished after the company came.  Even before disposing of the tailing by the company, there was a table of income, our income was recorded in the table, if the company wants to be honest, please show the table to us. 

J2:
What is the table?

AL:
Our daily income and the long distance we caught fish, all of which were recorded in the table, even 1 officer of the company said, please Ma’am if writing the income, don’t write too much, because the company must see our income _____.  There was a note thereof with Newmont.

J2:
Yes.  Who expressed it first?

AL:
There was a person living in Buyat Village Sir.

J2:
Yes.  You did not remember anymore who was he?

AL:
The person working in the company.

J2:
Then, we come back at the beginning, at the time you knew that there was broken pipe, did the broken pipe exist around your residential area or was it far from your residential area?  You mentioned earlier that the pipe was broken in 1998?

AL:
It was near the area [inaudible].

J2:
Near, correct?  Have you seen the tailing going out from the pipe.

AL:
Yes.

J2:
Do you know what size it was?

AL:
Don’t know.

J2:
Approximately …?

AL:
I don’t know how many inches …

J2:
Yes, I don’t want the exact point, but how many inches was it approximately?

AL:
It was approximately Sir [Witness is showing] the pipe size.

J2:
As far as you know was the pipe made from plastic or from material coated by iron?

AL:
Part of it was made from iron and part of it was made from rubber.

J2:
Rubber, right? 

AL:
Splicing.

J2:
Oke.

J1:
Witness, you have explained earlier that there was broken pipe, when you saw the pipe was broken, what was conducted or what action was taken by PT NMR toward the broken pipe? 

AL:
They were repairing the pipe hurryingly Ma’am.  

J1:
How?

AL:
They were repairing the broken pipe hurryingly.

J1:
It means how many days did PT NMR repair, after the pipe was broken?

AL:
It was at the same day.

J1:
On that same day?

AL:
Yes.
J1:
Witness, you previously explained that you bathed, you bathed in the river, sometimes at the river, sometimes at the beach, have you ever seen disposals other than the tailing disposal, that goes through pipes, and are the any other disposals by PT NMR that goes through the rivers or through a koala during the times you bathed?

AL:
Yes, that’s what we heard Ma’am.  The river flows through the factory.

J1:
How?
AL:
It flows through the fac… uhm, the company above.
J1:
Yes the factory, it is located up in the mountains, PT NMR, then…

AL:
The river flows through the factory.

J1:
Then…

AL:
I heard from them, that a containment is made, I don’t know what containment it is, but when the containment is full, it flows to the river.
J1:
Have you ever seen any part of the disposal from PT NMR that is located in that mountains.

AL:
I only hear about it.  But my husband have….

J1:
Heard from whom?

AL:
My husband have gone up [the mountains] before.

J1:
So, your husband have ever worked with PT NMR?

AL:
Yes.

AL:
Nelayan juga Bu.  [I am] also a fisherman Ma’am.

J1:
Also a fisherman.  Witness, from your fishing, in relation to fishes, has it been sold to other villages? 

AL:
I have sold [the fish] to Buyat Village Ma’am..

J1:
Buyat Village.

AL:
Buyat Village.  I mostly sell [the fish] to Buyat Village. 

J1:
In the nearby villages such as Ratatotok Timur Village, have you ever sold your fisheries to Ratatotok Timur [Village]?

AL:
I have Ma’am, but only recently.

J1:
What year do you mean by ‘recently’?

AL:
In 2004.

J1:
In 2004.  Are the villagers from Ratatotok Timur Village also suffer itches or suffer health diseases, health diseases like the ones suffered by the people from Buyat Bay?

AL:
I don’t know Ma’am, but there are many at Buyat Village.

J1:
Are villagers from Ratatotok Timur often get their fishes from the beach of Buyat Pantai?

AL:
Often, but recently.

J1:
Just recently.

AL:
Just recently.
 [noises from the court spectators]

HK III:
We request the court attendees not to over react.  Order please.
J1:
[not clear] want to say that it is correct.

 [noises from the court spectators]
HK III:
I am warning the court attendees that are making noises, I request, I warn you that if you are still making noises I order you to get out.  Please give the witness to provide her statement.

J1:
Witness, in the your BAP under point 5, you were asked how long have you lived in the Buyat Pantai village, Ratatotok Timur municipality, Kabupaten Minahasa Selatan, and where do you search for fish or other fisheries.  In this BAP, you answered that “I only lived at Buyat Pantai village, Ratatotok Timur municipality, Kabupaten Minahasa Selatan for 22 years, to be precise from 1980 until now and I use to fish at sea in the Pantai Buyat area with a radius of 50 miles offshore, so this mean you looked for fish with a radius of 50miles from the sea?
AL:
No, just nearby Ma’am, it was near then, but now it is further away.

J1:
When you said near, near from the sea shore, how near is it, a few meters or a few kilo meters? 
AL:
Back in the days Ma’am, if we are to sea, we need not go outside Buyat Village, but now it is further away.

J1:
So, witness, you are about to change the dossier taken by….

AL:
Yes.

J1:
This is not 50 miles, right?

AL:
Not [50 miles].

J1:
So, how far is it you estimate?

AL:
Back then, it was around…

HK III:
If it is not clear, please say so, rather than guessing.

AL:
Yes, not clear.

J1:
So, it is not clear.
AL:
I just want to [not clear] husband, so I don’t know, how far it is… I don’t know.

J2:
One more question to the Witness, based on what you know, are there any companies or other factories that disposes wastes near from where you live other than PT NMR?

AL:
None.

HK III:
Finished.  Are there any?

J2:
Witness, on your dailty routines when you lived in Buyat village, you mostly consume fish or vegetables?  Or are there any other foods?

AL:
Fish and vegetable.

J2:
What is your dominant consumption, fish or other foods?

AL:
Both, I eat them both.

J2:
Yes.

AL:
I eat all of them, fish and vegetables.

J2:
Where do you get the vegetables?

AL:
From Buyat village.

J2:
From Buyat village, was it plante there too?
AL:
We buy it from the villagers.

J2:
Oh, is that so, then the fishes that you consume, where are the fishes from? 

AL:
The fishes are also from there.

J2:
From there too?  What you previously explained where was it taken, back then when you fished it was nearby, then when there was Newmont, it became further away.

AL:
Yes.

J2:
Yes, is that the fish you were refering to, the ones that you eat on a daily basis?

AL:
Yes.

J2:
Enough Sir.
HK III:
Finished?  We now give the session to the Counsel of the Accused I.

LMPP:
Thank you the Honorable Chairman, Ibu Ahyani, how should we address you, Ahyani or Yani? 

AL:
I am used to be calle Nona.  My daily nickname is Nona.

LMPP:
Nona, is your nickname, but your name is Ahyani?

AL:
Yes.

LMPP:
So, it’s Miss Ahyani then.  When the Panel asked you, Miss or Witness mentioned that she was healthy, are you healthy now? 

AL:
Sick.

LMPP:
Now?
AL:
I am sick.
LMPP:
When the Judge asked you whether you were sick, you didn’t said that you were sick?

AL:
Only a little change, but I am sick.

LMPP:
Ok, you explained that the sickness is also headache, paralysis also?
AL:
Yes.

LMPP:
Let’s see, headache, paralysys, and what else was the sickness?

AL:
Headache.

LMPP:
dizzines, three of those.

AL:
Now we urinate blood.

LMPP:
Oh now urinate blood, another one.
AL:
At Buyat sir, we urinate blood.

LMPP:
From Buyat you urinate blood, until today?

AL:
Yes.

LMPP:
Ok, let me ask you about it one at a time, about the paralysis, you mentioned paralysis, right?

AL:
Yes.
LMPP:
When did the paralysis occurs?

AL:
1999.

LMPP:
The paralysis occurred in 1999, when was it healed?

AL:
We were not immediately healed, Sir.

LMPP:
Yes, I know, my question is when was it healed, I mean when was it healed?

AL:
Yes, we don’t remember, when we were healed.

LMPP:
So, you don’t remember when.  Was it because of medicine given by a doctor?

AL:
Yes, medicine.
LMPP:
Where was this doctor?

AL:
Yes, we have a lot of doctors that goes to Buyat. 

LMPP:
So, the doctor goes to Buyat Bay, and gives the medicine and the paralysis was cured.

AL:
Yes.
LMPP:
When you were paralysed, resulting your inability to work or...

AL:
Yes, unable to work.

LMPP:
How long was that?
AL:
Around two weeks or more.

LMPP:
So the paralysis sometimes occurs, and sometimes it doesn’t?

AL:
Yes

LMPP:
There was a week, and there are [paralysis] that is more than two weeks.  Ok, how about the headache?

AL:
We have that.

LMPP:
Up until now, you still have headache too?

AL:
It is less now.

LMPP:
Now it is less.  Are there any other diseases, like cramps, are there any?
AL:
Yes, there are cramps.

LMPP:
So there are.  It was explained to the Panel.  Have you ever gone to a Puskesmas [=medical clinic]?

AL:
Yes.

LMPP:
Who was the doctor there? 

AL:
I already forgot sir.

LMPP:
You forgot the doctor.  How many times did you see the doctor there?
AL:
The doctor that…

LMPP:
At that health clinic.

AL:
Health Clinic above, the Company’s?

LMPP:
Yes.

AL:
Twice Sir.
LMPP:
You previously said clinic, not Puskesmas?  Is that different?

AL:
The ones above.

LMPP:
The difference between Puskesmas that was asked by the Panel, was that different?  So there are two medical facility there, one clinic and one puskesmas.

AL:
The Puskesmas is at Ratatotok.

LMPP:
I see, Ratatotok, so you went to which clinic?
AL:
I went to the one above, I went to Newmont.
LMPP:
I see, to the one above that is Newmont.  How many times did you go there?

AL:
Twice.

LMPP:
Twice.  You explained earlier, you were told to be examined at Manado, wasn’t it?  You were told to be examined further by a doctor there, were you not?

AL:
No.
LMPP:
Have you ever gone to Manado?  To be examined at Manado?

AL:
Yes, we have, Pancaran Kasih in 2004.
LMPP:
In 2004, who told you do to this?

AL:
We have our god saviour, don’t we?

LMPP:
Oh, god saviour.  So, you went to Manado?  You were treated at Manado, which doctor was that?

AL:
Pancaran Kasih.

LMPP:
Pancaran Kasih, who were the doctor that you meet?

AL:
I don’t know, because I was sick.
LMPP:
You don’t know because you are sick.  How many times did you go there?

AL:
Once.

LMPP:
Once.  Why, where you immediately given medication?

AL:
Yes.

LMPP:
The disease was cured immediately?

AL:
Not yet.

LMPP:
Not yet, did you return to the same doctor?

AL:
There were some [doctors] that they brought from Jakarta.

LMPP:
No, no, the question is about the god saviour before you went to Jakarta, let me ask this first, you were not immediately healed, immediately heald, did you went twice to the same doctor?

AL:
We stayed at the Pancaran Kasih hospital for one week and then we were brought to Jakarta, for medication at Jakarta.

LMPP:
One week there, was it as in-patient or sleepovers?

AL:
Yes, one week.

LMPP:
So, from Pancaran Kasih, you were taken to Jakarta, was that based on the doctor’s opinion or the god saviour?

AL:
God saviour took us there.

LMPP:
No, what I mean is whether the instruction [to go Jakarta] was not from the doctor from Pancaran Kasih or was it from this god saviour.  Did the doctor’s at Pancaran Kasih said that they cannot cure you, was there such statement?  No statement?  So this is just because god saviour that took you to Jakarta?  Can you please let us know who is this god saviour, is he human or what?

AL:
Yes, human.
LMPP:
Human, god saviour, does he have a name?
AL:
Mr. Didi, assisted by Doctors in Jakarta, I don’t know his name.

LMPP:
Pak Didi assisted [by doctors] from Jakarta.

AL:
The doctor from Jakarta directly assisted?

LMPP:
Before that you were not acquainted with? 

AL:
No.

LMPP:
How can you say that you don’t know this god saviour?
AL:
It’s true, if he wasn’t there, we’d all be dead now.

LMPP:
So, suddenly he came, you were not acquainted with him, and you conclude that he is god saviour?

AL:
Yes.

LMPP:
Ok.
AL:
Because they want to save us.

LMPP:
Oh, wants to save, right.  Allright, let me continue, you mentioned earlier that with Newmont aroung, your income decreases?
AL:
Yes.
LMPP:
The decrease happened immediately or after a period of time?

AL:
From year 2000 sir.

LMPP:
From year 2000.

AL:
From year 2000 it starts to decrease.
LMPP:
Decrease, from before

AL:
Yes.

LMPP:
This is enough, good, enough from me Chairman
HK III:
We now give the session to… 

HM:
Witness, we continue to previous questions, you mentioned Didi as god saviour?  Who is this person named Didi, who is he?

AL:
NGO Sir.

HM:
NGO.  Do you know the complete name of this NGO?

AL:
Why do you keep [pushing] on mentioning the name?
HM:
Oh, it’s not like that, but why must it be kept liken a secret?
AL:
We’re just greatful sir, because there are people that saved us.

HM:
But you don’t really know his name.

AL:
[I] Cannot [give the names].
HM:
 You cannot provide his name.  Furthermore, you mentioned that you were able to consume other than foods and vegetables, right?

AL:
Yes.
HM:
In your dossier under No.12 when examined by the police, it is mentioned that, we quote “Do you on a daily basis consume fishes captured in the waters of Buyat Bay?”  You answere yes, “Yes, we the people of Buyat consume sea fish captured at Buyat Bay as our food, because vegetables are hard to come by, so we never consume vegetables or meat because we cannot afford the price.”  How is this? 
AL:
Oh, no, we still eat vegetables Sir.

HM:
So this is not true?

AL:
No.
HM:
So the police made this up?

AL:
We still eat vegetables.
HM:
So the police made this up?

AL:
That is not true Sir, we still eat vegetables.

HM:
So the police made this up?

AL:
Not true, that is not true.

HM:
Is that so.  So the police made this up.  Not true, right?
AL:
How come we don’t eat vegetables.  We eat vegetables.

HM:
So the police made added this.

HK III:
We warn the Witness…

AL:
It’s ok Sir, they’re [doing this because] they are paid by Newmont.

HK III:
It’s like this Witness, if you are emotional in giving testimony, your testimony will be more ambiguous, so it is better that you stay calm, just think that there’s nobody in the background.  Don’t be emotional.  This goes the same to the Legal Counsel, do not provoke emotions like that, it is better like that. 
AL:
We felt them, so we must clearly explain.

HK III:
Yes Ma’am, just be calm.  Be calm.  If you are not calm, you will not be calm when answering, it will not be accurate then. 

HT:
Thank you PoJ, I will try to provide a few questions to the Witness.  Witness, you mentioned that you have witnessed a leaked pipe in 1998, is that true?

AL:
Yes.

HT:
Did you witness the pipe leak yourself, where was the leak?

AL:
At [not clear]

HT:
Where?

AL:
Near [tidak jelas], near the beach shore.

HT:
At the beach?

AL:
AL:
Near the beach.

HT:
On the sea, above sea level, or below sea level?

AL:
On the beach, above sea level, Sir.

HT:
Above?

AL:
Yes.

HT:
 [inudible] above it?

AL:
A linkage.

HT:
A linkage above sea level?  Not below sea level?

AL:
No.

HT:
Okay.  You also mentioned earlier today that before Newmont came, the water was all clean, isn’t that right?

AL:
Yes.

HT:
And that the water was used for drinking, cooking and the sort, right?

AL:
Yes.

HT:
Was that water taken from the riverbank?

AL:
From the riverbank; we dug it up, Sir.

HT:
Dug it.  The water was clean and you used it for cooking, right?

AL:
We used it for cooking.

HT:
After Newmont came, the water became turbid, right?

AL:
The river, Sir.

HT:
Oh, so the river became turbid.  But the water you used for cooking did not become turbid?

AL:
0h, we limas (rinse) it, we dig it up.  We clean it first, and then we use it.

HT:
Clean it.  Then why was the water dirty?  Did you find out?

AL:
I don’t know.

HT:
Perhaps it was affected by rain?

AL:
Yes, that’s it, Sir, if it rains in the guhi (bubbles).

HT:
Is that so.  Did Newmont actually dump tailings into that river?

AL:
Why don’t you ask Newmont.

HT:
O, is that so.  But I don’t know.

AL:
Yes.

HT:
O, is that so.  You mentioned that you became sick.  Did you feel dizzy and pain, huh?  Were there any skin ailments?

AL:
What?

HT:
Skin ailments?

AL:
No skin ailments.

HT:
How about itchiness?

AL:
Not me.

HT:
O, no itchiness at all?

AL:
None.

HT:
Okay.

AL:
Headache, yes.

HT:
Yes.  And you stated to the police that when the Police asked you…hold on, in Question No.6,…sorry, hold on,….nevermind.  All right, that’s it for now.  Please proceed, Mr Palmer.

PS:
With the Court’s permission, we will proceed [with the questioning].  Witness, I want you to relax so that you can be calm in giving statements, we want you to be the way you are, no need to be tense.  You mentioned that you have moved to Buyat Pantai in 1980, Buyat Pantai, right?  How about Dusun Buyat, the place where [you] sell fish, where is that?

AL:
Kampung (village) Buyat.

PS:
O, Kampung Buyat, so Buyat Pantai and Kampung Buyat are different?  Different?  How many kilometers away is it between the two?

AL:
One kilometer.

PS:
And [they’re located in] different regency, if I’m not mistaken.  Kampung Buyat is in the Molaang Mongondow Regency, whereas Desa Buyat is…., I’m not sure, Can you tell us the difference between…

AL:
Sir, what I know is, that’s Pantai Buyat.

PS:
O, Buyat Pantai?

AL:
Yes.

PS:
So the place you have been living in since 1980 is called Buyat Pantai, while Desa Buyat is in Molaang Mongondow, is that correct?

AL:
Yes.

PS:
Correct.  Since 1980, was there ever a flood, where the flood enters the housing complex?

AL:
In 1980.

PS:
Since you’ve lived there, since 1980?

AL:
Yes, there was.

PS:
There was.  And that occurred in the rainy seasons, when that kind of flood happened causing the rivers to become… 

AL:
Floody.  Turbid.

PS:
Turbid, huh.  So the term used is turbid, meaning that Mud is contained in it.  Correct?

AL:
Yes.

PS:
And that will be carried to the sea, is that correct?

AL:
Yes.

PS:
When you mentioned that the river became turbid during the rainy season, how long did this last?

AL:
Well if it rains all night, then it would last throughout the night.

PS:
Throughout the night?  You mean in the morning after, it won’t be like that?

AL:
It would still be like that the next day.

PS:
Okay, so it lasts until the next day and night.  Imagine if it kept raining, it would be worse, don’t you think?

AL:
Yes.

PS:
Then how do you obtain clean water?  Drinking water, for example.

AL:
We dug it up, there are clean water on the riverbank.  If we limas (rinse), it will be clear.

PS:
O, so the water that has been dug out on the riverbank was filtered?

AL:
Yes.

PS:
All right.  So that water was used for daily use for drinking, correct?

AL:
As drinking water.

PS:
Correct, right?  You use it to cleanse your food, such as rice, fish…

AL:
Yes.

PS:
Using the same water.  When washing rice, you don’t use seawater, do you?

AL:
No.

PS:
So you go to the river, huh.  Close by, right?

AL:
Close by.

PS:
Close by.  If I’m not mistaken, the beach is in front of it, and behind it a river, correct?

AL:
Yes.

PS:
You mentioned that you also bathed in the river, in the sea.  When you want to bathe cleanly, do you go to the sea or the river?

AL:
The river.

PS:
So bathing in the sea is for, for example, recreation or hanging around?  Do you do it often?

AL:
Often.

PS:
How often?  Everyday?  Once a week?

AL:
When we go fishing, we get wet from salty water.

PS:
And where do you cleanse afterwards?  When you return from the sea, where do you cleanse?  In the river? 

AL:
The river.

PS:
O, so when you said earlier about bathing in the seawater you meant that you got wet when you went fishing.  Did you clean the fishes or did you select them?  In the seawater, right?

AL:
Yes.

PS:
Then if the fish were to be used for you to eat, you would cleanse it using water from Buyat river, right?

AL:
Yes.

PS:
Meaning the fish you consume daily and digest use water from Buyat river?

AL:
Yes.

PS:
Is that correct?

AL:
Yes.

PS:
You did not use seawater for cooking?

AL:
No.

PS:
Do you remember when Newmont was established there??

AY:
I don’t remember, but it was recently.

PS:
Recently, huh.  Have you ever seen any clean water and drinking water facilities there?

AY:
Yes, but only recently.

PS:
All right, All right.  I will ask about the time later, okay.  Please answer only what I ask so it’s sequential.  Was that in Buyat Pantai?

AY:
Yes.

PS:
In Buyat Pantai, who established the drinking water [facility]?
AY:
Newmont.

PS:
Newmont, that’s recently, right.  Was there also a school established by Newmont in Buyat Pantai, such as kindergartens?

AY:
Yes, there is.

PS:
There was also an attempt to establish an electricity facility there for the settlement, but the people of Bolaang Mongondow protested it.

AY:
I don’t know, Sir.

PS:
Oh, you don’t know, huh.  Oh, it wasn’t clear earlier whether you also fish or was it your husband who goes fishing?

AY:
I also fish.

PS:
Oh, is that so.  About how many times in a week?  Maybe [you did] not [get it] routinely, but how many times did you get it in average?

AY:
Well, sometimes we don’t get any.

PS:
No, no.  I did not ask whether or not you got the fishes.  I asked about how many times in average.  That is, if you remember.  If you don’t remember, just say so.

AY:
Well, we fish all day, Sir.

PS:
Oh, you fish all day…  Perhaps after going 50 miles to fish, then you go back?

AY:
50 miles?

PS:
You mentioned earlier 50 miles.  How many miles do you go when you go fishing?

AY:
Well, I’m a woman, I don’t know how many.

PS:
Oh, is that so.  It’s okay, just tell us what you know.  If it’s not clear, say so.  It’s simple.  You mentioned that the fish has no season, except for the flying fish, if I’m not mistaken.

AY:
Yes.

PS:
But Pak Rasit Rahmat mentioned earlier that fish catching has no particular season.  Which is it, really?

AY:
From what my husband and I understand, I agree with my husband that there is no particular season for demersal fish.

PS:
No particular season for demersal fish?

AY:
Yes.

PS:
What about that fish, the one that flies?

AY:
Flying fish.

PS:
All right, we will confirm the matter with the other witness.  During the time you lived in Buyat Pantai, have you ever talked to the one with white eye(s)?

AY:
Never.

PS:
Never.  So you never talked to David Sompie??

AY:
Yes.

PS:
In 2005, Did you see the regional government hold a fishing competition in Buyat Pantai?

AY:
Yes, I did.

PS:
Was there any fish caught then?

AY:
Yes, there were, but the number decreased.

PS:
Wait a minute, I didn’t ask whether or not it decreased.  If you give answers to things I don’t ask, it seems like you have other plans in your answers.  So please answer only what I ask.

AY:
Yes, there were.

PS:
How many were caught?

AY:
I don’t know, because I did’t go there.

PS:
Oh, okay.  How do you know about the result of the fish catch if you didn’t go there?

AY:
My friends went.

PS:
Oh, so somebody else said that.  I don’t need somebody else’s answer.  I only need your answer.  If you don’t know, please say so.  What you saw directly, what you heard directly, what you felt directly; not what other people said, that’s no use.  For daily consumption, you prepare the food, right, as a housewife?

AY:
Yes.

PS: so your husband and children usually eat what you cook, right.  That’s how it routinely works, right?  The family also ate what you ate, right?

AY:
Yes.
PS:
Okay, thank you Your Honor.  No more questions.

HK III:
Okay, we think that is enough, okay.  Perhaps the Defendant would like to ask questions?

RBN:
Yes, thank you.  I only have three small questions, one is ee you said that the pipeline was broken in 1998, I just want you to remember, if you can remember it, what was the actual color of tailing?
HS:
Yes, I only have three questions, Your Honor.  The witness mentioned earlier that the pipe broke;  do you know what the color of the mud that came out was?

AY:
broke?

HS:
Yes, what color was it?

AY:
Yellow, like yams.

HS:
She said yellow.
RBN:
The other one is you said that you suffered a medical condition in that your urine is bleeding, do you know what the doctor told you what was wrong with you?

HS:
The Witness mentioned earlier that the witness is still experiencing a bleeding urine?

AY:
Yes.

HS:
Do you know what the doctor said was wrong with you?

AY:
One said it was probably a tumour, another said it was probably a stone.

HS:
She said that one doctor said its tumour, the other said probably its mechanic stone.

RBN:
Okay, has anybody offered to make any medical care for you after you’ve been diagnosed??

HS:
Okay, after the doctor has diagnosed you, was there any offer for help for further examination of the kidney stone or tumour?

AY:
Yes, but I was required to sign a request.

HS:
Yes there is.

AY:
dr. Sandra Rotty, but we did not want it that way, Sir.

HS:
But we have to make a request and I do not want to follow her.  Thank you, Your Honor.  No more questions.

HKK III:
Finally, I will allow my fellow judge to ask questions.

HK IV:
You mentioned that you suffered headaches, cramps and paralysed.  My question is since 1999, after you suffered the things you described, did you continue to consume fish?

AY:
No.

HK IV:
If you didn’t consume fish, then what did you consume?

AY:
I personally, do not consume demersal fish anymore, instead I eat the type of flying fish.

HK IV:
Oh, so you only eat flying fish.

HK III:
I just want to ask the Defendant whether he has any objection to the Witness’s statements, either in whole or in part?

RBN:
I guess, I mean objection is to health section it is hard for me to make comments because I am not a medical practicioner but I do know that I was requested by the Puskesmas if Newmont would support her medical treatment for kidney stone and we said we would but no one showed up.

HS:
Your Honor, of course I cannot give any detail explanation regarding the disease because I am not a medical doctor, but regarding the disease, I know that a doctor from the Puskesmas spoke about submitting a request that the patient be helped with the kidney stone.  We said we were willing, but there was no follow up to that request from the Puskesmas.  That will be all, Your Honor.

RBN:
And I have not heard anything in any of this testimony that can be related this far I can see to the tailing or disposition of tailings for the operations of Newmont.

HS:
And in the Witness’s testimony, I personally did not see any direct connection between the tailings being dumped and the disease suffered by the Witness.  Thank you.
HK III:
Okay, so it seems that Witness is already a bit ill, huh.  So I think your testimony is enough already.  So if you are still sick now, well you can ask help from god or from Newmont to get a medical check.  You look like you’re in pain.

AY:
Yes, I would like that, Sir.  As long as I don’t get sick in Dominanga.  It must be handled, because it is not just me who is experiencing [this disease], there are plenty of people.

 [Clamours]

HK III:
I think that’s enough.  Thank you for your testimony.

 [The Witness is upset at the audience; clamours]

HK III:
I think the people at the back shouldn’t be exaggerating, okay.  We allow the Prosecutor to present the next witness.

JPU II:
The next Witness:  Masna Stirman.
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Masna Stirman

HK III:
Witness, what is your name?
MS: 
Masna Stirman.

HK III:
Masna Stirman??

MS:
Yes.

HK III:
You were born in Paudean, Bitung Selatan, correct?

MS:
Yes.

HK III:
Just relax in answering.  No need to be emotional, okay.

MS:
Yes.

HK III:
12 March 1965, [and your] religion is Islam?

MS:
Yes.

HK III:
Occupation: housewife?

MS:
Yes.

HK III:
Residing in Dusun V Desa Buyat Pantai?

MS:
Yes.

HK III:
Now you’ve moved to Dominanga, correct?

MS:
Yes.

HK III:
Oh, is that so.  Do you know the Defendant, Richard Bruce Ness?

MS: 
I don’t know.

HK III:
No, huh.  So your statements will be taken under oath in accordance with your religion, namely Islam.  Are you willing to be placed under oath?

MS: 
Yes

HK III:
Please stand up to have your oath taken.

 [Witness took an oath]

HK III: 
Please sit.  That was the Al-Quran placed above your head.  We ask you to give your statements calmly; do not be emotional.  Sometimes tha audience shouts things that can get you emotional, I think you shouldn’t be emotional, okay.

MS: 
I would like to request the Judge to please order the audience not to shout.

HK III:
Yes, we order the audience to be in order. 

MS:
This is not a market.

HK III:
Please calm down.  I have the right to expel you.  This is my warning for the upteenth time.  If you do not obey my warnings, I will ask the security to expel those of you who are shouting from the hearing.  But you don’t need to be emotional, just pretend there’s noone at the back.  What matters is that you answer what is asked. 

MS:
Yes.

HK III:
And answer calmly because if you’re emotional, it can cause you to give wrong statements.  So relax.

MS:
Yes.

HK III:
You ever lived in Bitung, don’t you?

MS:
Yes.

HK III:
In what year did you move from Bitung to Buyat Pantai?

MS: 
In 1977 Sir.

HK III:
Have you been married in 1977?

MS:
Not yet.

HK III:
In what year did you get married?

MS:
In 1987.

HK III:
So You got married in 1987, in what year You have children? And how many children do you have?

MS:
I have four children.

HK III:
So You have 4 children, when You moved to Buyat Pantai? Newmont has not been yet? Right?

MS:
Not yet.

HKIII:
When did Newmont come there?

MS:
In 1977, right?

HK III:
Oh in 1977, I have not been here therefore I don’t know about that. Newmont began to exist in 1977, right? 

MS:
Yes.

HK III:
What is the job of your husband?

MS:
Fisherman.

HK III:
Fisherman, what does he use to catch the fish? By sampan or motorboat? 

MS: 
Using boat.

HK III: 
Using boat means sailboat, is that right?

MS:
Yes.

HK III:
For catching the fish, use a casting net or fish hook? 

MS:
Using fish hook.

HK III:
So in 1977 you lived there, You got married then is that pretty sum from the catching fish? How many kilos did you get in one day? 

MS: 
We used to get pretty enough income. 

HK III:
How many is that? You got married in 1978, didn’t you? 

MS:
Yes.

HK III:
So 1978 how much income did you have by catching the fish using fish hook? How many fish you can get in one day?    

MS:
I think 20,000 on the average, Sir.

HK III:
If it was sold you got 20,000, right? Not bad if 20,000, so you can also save the money? 

MS:
Yes.

HK III:
You said before that Newmont have been there in what year?

MS: 
in 1986.

HK III:
Then in 1986 at first Newmont existed, they did not directly waste the tailing to the sea, right? 

MS:
They started to waste the tailing since 1996.

HK III:
In 1996 right? Did you see the process by yourself?

MS:
Yes.

HK III:
So the pipes flow to the sea, right?

MS:
Right.

HK III:
Then what was happen after they waste the tailing? Your income of catching fish was decrease?  

MS:
Before Newmont exist, my income already began to….

HK III:
So before Newmont exist, actually already begin to decrease, right?

MS:
Yes.

HK III:
So if in that year you moved there then You got married and the longer the time your income became decrease from catching the fish?

MS:
Yes Sir.

HK III:
Why was that? Lets we not talking about Newmont has already exist or not, so month by month your income decrease not like before. May be the population increase so that there are many fishermen there?  

MS:
There are many fishermen right now.

HK III:
O I see, so the income decreasing?

MS:
Yes.

HK III:
When your income becomes decrease by existing Newmont, then what? Increasing or more decrease? 

MS:
More decreasing Sir.

HK III: 
What is the relation between your decrease income with Newmont?

MS:
Because the fish already went far away. 


HK III:
Ooh because of Newmont there so the fish went farther away?

MS:
Yes.

HK:
Then how many Head of Family lately in Buyat Pantai? How many family live there in Buyat Pantai? 

MS:
All of them?

HK III:
How Many?

MS:
In the past?

HK III:
Yes before You moved to Dominanga, how many families were there? When you came from Bitung, there were few people there, how many families were they?

MS: 
If I am not wrong, there were more that 70 families.

HK III:
When you moved there, how many families were there?

MS:
More than 70 families.

HK III:
More than 70, then how many people of Buyat Pantai lately?

MS:
Now?

HK III:
No, after that time, before you moved to Dominanga, how many families were there? 

MS: 
Ohh 68.

HK:
How many?

MS:
68 families which have moved.

HK III:
Oh so the growth of population is very small, isn’t it?

MS:
Yes.

HK III:
Your income decrease by catching the fish, are there a cooperative? 

MS:
There are no cooperative.

HK III:
Catching the fish individually, right?

MS:
Yes.

HK III:
Have you ever ask help from the local government? so that the income and prosperity of the fishermen there could be increase, may be need no to use sailboat but using motorboat. Have the local government ever help you?

MS: 
Previously there was not, Sir.

HK III:  There was not any help, so all of you are catching the fish in the same manner year by year, right? There is no development and then because of wasting the tailing using pipes through the sea, what’s happen to the inhabitant besides what’s happen to you? But if the decrease of fish like you said before actually happened before Newmont existed, beyond the fish matter, what was happened to all of you, Buyat Pantai’s inhabitant, any changeover? 

MS:
If not about fish [unclear]

HK III:
No, the fish matter, that the fish was decrease, already happened before Newmont exist. And more decrease by existing Newmont, besides that is there anything else happened to the Buyat Pantai’s inhabitant?  

MS:
Nothing Sir.

HK III:
Nothing, so why all of you move to Dominanga?

MS: 
Because we were afraid living in Buyat Pantai.

HK III:
Why?

MS:
There were many sick people there. 

HK III:
You have said that you did not suffer anything, but you are afraid to be ill, what do you mean?

MS:
The air is not healthy again to be breathing in, many people get sick. 

HK III:
Ooh I see.

MS:
Like me, my baby, Andini also being a victim. [showing the pictures]

 [Applause Sound]

HK III:
Please quite, if You are not quite I cannot continue to question you. I have remind you that you should be calm when I question you, so that everything that you said can you explain appropriately to the Judge. It is useless if you get emotion, moreover your explanation will be unclearly, not to the point. So be calm, you can show it to me without any emotion this and that, no need to be like that. I will ask you to show it to me, please be calm, calm person is usually good person too. Are you fasting, aren’t you?   

MS:
Yes Sir.

HK III:
Furthermore you are fasting so you have to handle your emotion. So, since what year is the inhabitants suffer the disease that you want to be shown? 

MS:
I began to sick since 2000.

HK III:
What’s cause you get sick?

MS:
Sick…

HK III:
Have you ever check to the doctor? Was he told you about this disease? You suffer this disease or that disease. Have the doctor ever told you about the kind of your disease?

MS:
Previously I ever checked myself at Buyat Pantai since a team went there, WALHI sent the team to check there, and after that dr. Jane also check us. 

HK III:
Ooh I see, did they tell you about the kind of the disease? What kind of tumour, what itching or what kind of stiff. Did they mention the kind of this disease?

MS:
Nothing Sir, Not yet.

HK III:
Have you not been referenced to a better hospital which can be examine and make sure what the kind of disease that you have been suffered?

MS:
If from this matter, I went to Jakarta Sir.

HK III:
Ooh to Jakarta, you have been checked to Jakarta. In which hospital you have checked in Jakarta?

MS: 
Firstly at Cipto, then at MMC.

K III:
Cipto, in what year in Cipto?

MS:
In 2004.

HK III:
And what the doctor said about the disease?

MS:
After been checked there, I just get the result Sir. [Showing the laboratory result]

HK III:
Not that, then what is the name of the disease? Such a tumour or….

MS:
The blood result has been obtained.

HK:
They did not mention the kind of the disease, like mysterious disease, right?

MS:
There is blood result.

HK III:
What’s the name of the disease?

MS:
This is Sir we have the evidence.

HK III:
Can you read it? You cannot, can’t you? If you can you should read what the doctor said about the kind of the disease…..

MS:
The blood result has been issued, Mercury and Arsen.

HK III:
What is the name of the disease?

MS:
The main thing it was already polluted Sir. 

HK III:
O I See, may be the Prosecutor have already prepared the evidence so that it can be read by the Judge. But you did not mention for example the name of the disease, as asthma or this is malnutrition or tumour. But it did not mention like that, if like that, it seem because I can read it since I am not medical expert but I mean that in general they did not mention it.  

MS:
This is the evidence, this blood result.

HK III:
The Prosecutor should surrender it to me if there is any evidence, then for how long you have been hospitalized in hospital, did you stay overnight at Cipto?

MS:
If I am not wrong, I was only stayed for 3 days at Cipto.


HK III:
Besides in Cipto, have you ever been check in another hospital in Jakarta?

MS:
In MMC.

HK III:
In MMC, you were taken care of what doctor there?

MS:
What?

HK III:
You did not know the name of the doctor, did you? You forget that? You forgot the doctor in Cipto who has been taken care of you.

MS:
I do not remember Sir.

HK III:
Do not remember, do you? But may be it can be seen from your test result. It has been at the Prosecutor, right? Then the Prosecutor can show it to the Judge if it is already at the Prosecutor.

MS:
Yes.

HK III:
Then, after you went home from Jakarta, you were still under treatment or you have already cured? After from Jakarta you have already cured or not?

MS:
Not yet Sir.

HK III:
Then continued in North Sulawesi? Where did you take the treatment?

MS:
In there, in Buyat has already a doctor.

HK III:
Which doctor?

MS:
Mercy.

HK III:
Mercy, then given the medicine. You also did not know the name of medicine?

MS:
Yes.

HK III:
So until now you do not know what kind of disease you have been suffered. 

MS:
Yes, please see the result.

HK III:
If only see the result, both of us do not know the medical matter, right? If the doctor did not mention that it is a heart disease or liver or what kind of disease we do not know about that. We are not medical expert so we do not know the medical terms, this is such a tumour and then examined what is the cause of getting tumour, but you do not know about that, don’t you? And now you still take a treatment or have already cured? 

MS:
I’m still taking a treatment Sir.

HK III:
About the sign of your disease, can you mention it?

MS:
Headache, dizzy and cramps.

HK III:
Headache, dizzy and cramps, but you do not know the kind of the disease, do you?

MS:
Yes.

HK III: 
So right now you are not absolutely in a good condition, right? And you still take the medicine?

MS:
Yes, I am still taking a medicine Sir.

HK III:
Still taking a medicine, right? When you were still lived in Buyat Pantai, Where did you take the water for drink? 

MS:
At first, we dig at the side of the river.

HK III:
Oh dig at the side of the river, right? Have the water ever been check or have been asked to the Healthy Agency to check the properness of the water to be consumed? Have been checked it?   

MS:
Previously it has not been checked. 

HK III:
Can be drunk, the water is healthy for drink?

MS:
Yes.

HK III:
Oh I see, are there the examination result?

MS:
There is Drinkable Water Company right now.

HK III:
O now there is water from Drinkable Water Company, No I mean that I just want to know that the disease was caused by drinking the water at the side of estuary or what? If you can tell us to this tribunal that where the source of the water that you have drank, so is it from estuary? 

MS:
Yes.

HK III:
The conclusion of the water being properness to be drunk, you still do not know it, right?

MS:
Right.

HK III:
Then where do you go to clean the rice, washing clothes or anything else? In that river too?

MS:
Yes.

HK III:
You took a bath in the same place either? Not at the sea?

MS:
Taking a bath in the river.

HK III:
In what year the clean water has been supplied there? 

MS:
In 2004 Sir.

HK III:
And then, during you have been there, have ever been built public toilet? 


MS:
There is public toilet.

HK III:
Is there? Who built that public toilet?

MS:
Someone who built the public toilet is from Newmont.

HK III:
What’s the purpose of building that public toilet?

MS:
I do not know Sir.

HK III:
You do not know, don’t you? The reason is not for the community for increasing their life. You also do not know that, do you? Then about the fish, you have eaten the fish daily or not? Or only ate meat not the fish?

MS:
No, I am eating the fish, after checked in Jakarta, I am reducing for eating fish.


HK III:
O I see, so you are reducing to eat the fish or whatever you say that you have not eat the fish at all but then you do not eat the fish and only eat rice?

MS: 
Sometimes eat an egg Sir.

HK III:
What sometimes?

MS:
Eat an egg.

HK III:
O eating egg, buying egg there, how about vegetables, do you eat that?

MS:
I eat vegetables.

HK III: 
All of you plant it by yourselves or buying the vegetables? 

MS:
Bought it.

HK III:
Buy it, don’t you? Why don’t you plant it by yourselves so that your expense is not very high? Can the vegetables grow there? 

MS:
No Sir, I bought the vegetables, if I do not have money I do not buy it. So I do not eat vegetables everyday.

HK III:
When you buy it you will spend your money, but if you plant it by yourself it will be cheaper, don’t you? 

MS:
Right.

HK III:
Have you ever try to plant it?

MS:
No, I have not.

HK III:
O I see, when you went to Jakarta, who did pay your treatment to Jakarta? Local government or who?

MS:
I was accompanied by a NGO, dr. Jane and Mr. Deni.

HK III:
O I see, besides you, how many people who have been taken to Jakarta?

MS:
That 4 people.

HK III:
4 people, right? And with whom did you go?

MS:
With Juhria, Rasit and Srifika.

HK III:
O I see, was the forth person have the same sign of disease or different? As skin disease, stiff, tumour or please mention the disease and was the sign of the disease is the same?

MS:
If Juhria was the same like us.

HK III:
All of you have the same disease?

MS:
Yes.

HK III:
O I see, how about after you moved to Dominanga? Your health becomes better?

MS:
Little bit better.

HK III:
Your health becomes better, not become sicker, right?

MS:
There is little betterment.

HK III:
Healthier than that time? So all of you are happy live in Dominanga? 

MS:
Yes.

HK III:
You are happy, aren’t you? And that was your own choice to move there? Not because of the persuasion?

MS:
No, it was our own willingness.

HK III:
So where do you live right now? In a house or a barrack?

MS:
Still in barrack Sir.

HK III:
Still in barrack, when will be built a house?

MS:
I do not know Sir.

HK III:
You do not know, but the most important thing that the community are happy live at Dominanga than Buyat Pantai, is that right?

MS:
Yes.

HK III:
Then in Dominanga, what is your main job or your husband? Are you still as a fisherman?

MS:
Yes fishing.

HK III:
Dominanga also near the beach either?

MS:
Yes.

HK III:
And where do you take the water? Near the river too?

MS:
There is a water reservoir, Sir, waters from river source.

HK III:
Oh I see, so it did not come from the river, not from kuala, like Buyat Pantai??

MS:
No, not from kuala.

HK III:
There is a doctor that always examines you, is there a public health center?

MS:
I beg your pardon?

HK III:
Is there a public health center in Dominanga that examines your illnesses, if for instance a person is sick, is there a public health center?? 

MS:
There is, Dr. Mercy was brought there.

HK III:
Is there a 24-hour public health center or a doctor’s assistant (mantri)?

MS:
There is none in Dominanga.

HK III:
There was one in Buyat Pantai, right??

MS:
Yes, there was.

HK III:
To other Judges, please.

HK IV:
Witness, you mentioned that you began to ill since year 2000?

MS:
Yes.

HK IV:
After year 2000, was your husband, whose occupation is a fisherman, still catches fish?

MS:
Yes.

HK IV:
He was still.  Were the fish caught being consumed on your own or do you sell them out?

MS:
The others were sold.

HK IV:
Others were sold, others were consumed.  You mentioned earlier that you have moved to Dominanga?

MS:
Yes.

HK IV:
Do you know that there are still those who have not moved from Buyat Pantai to the new location?

MS:
I do know, Sir.

HK IV:
How many families that have not moved?

MS:
If I am not mistaken, there are still 10 more, Sir.

HK IV:
About 10 families more, do they earn their living as fishermen too?

MS:
They are fishermen too, Sir.

HK IV:
Fishermen too.  Did they still catch fish when you moved to Dominanga?

MS:
We did not see because we have moved, Sir.

HK IV:
Oh you did not see.  If your husband went to sea (that is the term, right?), yes goes to sea, do you go with your husband?

MS:
No, I do not.

HK IV:
Oh you do not.

HK III:
We now allow the Public Prosecutor.  All that have been asked, please not to ask again, so the hearing can speed up a little.

JPU II:
Thank you to the Honourable PoJ.  Witness, you explained earlier that since year 1977 you were at Buyat Pantai?

MS:
Yes.

JPU II:
That is what you call it, Buyat Pantai, right??

MS:
Yes.

JPU II:
You have not moved anywhere else since that year?

MS:
No.

JPU II:
Not ever moved places.  You responded to the Chairman’s question which you explained that there is a disposal channel from PT Newmont Minahasa Raya, to your knowledge, where was the disposal channel of PT Newmont Minahasa Raya lead to?

MS:
To Buyat Pantai.

JPU II:
Disposed to Buyat Pantai.  Other than disposed to Buyat Pantai, did you see other places of waste disposal of PT Newmont Minahasa Raya?

MS:
Only in Buyat Pantai, Sir.

JPU II:
The one you know was only at Buyat Pantai.  Then how would you know that there is a waste disposal from PT Newmont Minahasa Raya at Buyat Pantai?

 MS: 
From Mr. David Sompie, Sir, he said [illegible].

JPU II:
From Mr. David Sompie.  How did Mr. David Sompie describe to you or tell you that this is a waste disposal channel?

MS:
He did say [illegible].

JPU II:
Did Mr. David Sompie say that?

HK III:
Wait, please use you mic to answer so that your testimony can be recorded here, please use your mic to give your testimony so everyone can hear.  

JPU II:
I repeat, did Mr. David Sompie explained it to you personally or to the community in the area where you live?

MS:
To the community, Sir.

JPU II:
To the community.  The explanation given by David Sompie at that time regarding waste being disposed into the sea, how, did he explain what was its form??

MS:
Not explained.

JPU II:
At that time, he did not explain what was its form?

MS:
No, he did not say.

JPU II:
No.  Have you ever known what the waste disposed from PT Newmont Minahasa Raya look like, have you ever known or not?

MS:
I do not know, Sir.

JPU II:
You do not know.  Then, did the waste disposed to the sea as mentioned by David Sompie uses a pipe or a hose?

MS:
Pipe, Sir.

JPU II:
What was the pipe made from, do you know?  Have you ever seen the pipe?

MS:
Yes, it was like the metal there, Sir.

JPU II:
Ok metal, what was its size?

MS:
I do not know, Sir, what size it was.

JPU II:
You do not know exactly but you have seen the pipe?

MS:
I have seen it, it is on the left side of that road.

JPU II:
Which side?

MS:
The side of that road.

JPU II:
The side of the road, so it was near a residential area?

MS:
Yes.

JPU II:
Do you know that there are other factories or other companies disposing its waste nearby your residence?

MS:
No other, it was just that company, Sir.

JPU II:
Is there any other company disposing its waste to the sea?

MS:
Only Newmont that disposed it.

JPU II: 
You mentioned that your child died?

MS:
Yes, Sir.

JPU II: 
Did you know what caused it, I do not want you to describe your child’s illness, but do you know why your child died?

MS: 
I do not know, Sir.

JPU II:
You do not know.  Was your child ill before death?

MS:
ill, Sir.

JPU II:
What illness?

MS: 
His body has scales, dark [blotches].

JPU II: 
How old was your child when she died at that time?

MS:
Over 5 months, Sir.

JPU II:
Age of 5 months.  The illness suffered by your child; did she suffer it from birth or after birth??

MS: 
He was ill since birth, Sir.

JPU II:
ill since birth.  Was the illness the same, from his birth until his death?

MS:
Yes.

JPU II:
The same.  Your child’s illness, did you not have it examined by a doctor?

MS: 
I took him to a doctor at Malalayang, and the last was at Ratatotok, Dr. Sandra sent me a letter saying that she was better when the child was actually dead.

JPU II:
Who sent the letter that the child was better??

MS:
Dr. Sandra, Sir.

JPU II:
Dr. Sandra.  Now, what was the result of the examination with the doctor at Malalayang.  According to the doctor to you, what was the illness suffered by your child?

MS:
The doctor gave a limited medicine, he said that it was to avoid poisoning, Sir.

JPU II:
Doctor?

MS:
Dr. Feny, Sir.

JPU II:
What did he say??

MS:
He gave the medicine but not to give the medicine all the time, she would be poisoned.

JPU II:
I see, about the illness, did the doctor ever mention what illness was that??

MS:
He did not say.

JPU II:
He did not ever mention to you.  Do you still remember your child’s birth date?  Do you still remember your child’s birth date?  

MS:
25 January 2004.

JPU II:
25 January 2004.  When was the date of her death?

MS:
3 July.

JPU II:
Year?

MS:
2004.

JPU II:
Still in 2004.  What was the name of your child?

MS: 
Andini.

JPU II:
We think this is enough, perhaps our colleagues.

HK III:
That is it, is there any more??

JPU III:
Thank you for the opportunity given, you explained earlier about after you were examined to Jakarta.  You no longer eat fish??

MS:
Not that I no longer eat fish, Sir, but I lessen the number of fish I eat.

JPU III:
Why, is it because someone mentioned something about the fish or what?

MS:
Because I have the result of blood examination, so I eat less fish.

JPU III:
I beg your pardon, Ma’am, can you please explain using the mic so everyone can hear.

MS:
The result of blood examination has come out then I eat less fish, after returning from Jakarta.

JPU III:
The result of blood examination has come out, what was the result?

MS:
The evidence is here.  This is from DKI [Jakarta], right.

HK III:
The result will come later if there is evidence from the Prosecutor given as evidence, if any.

JPU III:
Yes, so after seeing the result, you began to eat less fish?

MS:
Yes.

JPU III:
That will be enough, Sir.

JPU IV:
Thank you, you already spoke about Andini, right??

MS:
Yes.

JPU IV:
She dies at 5 months?

MS:
Yes.

JPU IV:
Were you ill during your pregnancy?

MS:
No, Ma’am.

JPU IV:
Once more, were you ill during your pregnancy?

MS:
Yes, headache, dizziness and cramps.

JPU IV:
Oh yes, now back to the “river”.  You mentioned that you often bathed in the river?

MS:
Yes.

JPU IV:
During your baths in the river, have you ever seen any other disposals other than the disposal of tailings through pipes, were there any other disposals, other than from PT Newmont Minahasa Raya being on a mountain through the river.

MS:
Not that I know of, Ma’am.

JPU IV:
Oh you do not know.  That is enough.

HK III:
Enough.  We allow the Legal Counsels of Defendant I.

LMPP:
Yes, I only have one question, Chairman, a doctor was mentioned, what was the name of the doctor who examined your child?

MS:
Dr. Feny.

LMPP:
Doctor who??

MS:
Dr. Feny.

LMPP:
Feny, where does she practices??

MS:
At PERKAMIL.

HK III:
PERKAMIL.

MS:
Yes, PERKAMIL.

LMPP:
What I mean was, was it in North Sulawesi or where?

MS:
Yes.

LMPP:
So she did the examination?

MS:
Yes.

LMPP:
Were there any other doctor who conducted the examination?

MS:
She was examined at Malalayang, the last [examination] was at Ratatotok.

LMPP:
So there were 3 doctors who conducted the examination?

MS:
Yes.

LMPP:
Who was the doctor at Malalayang?

MS:
If I am not mistaken, at that time it was Dr. Waraouw.

LMPP:
Dr. Waraouw ok.  Who was the doctor at Ratatotok?

MS:
Dr. Sandra.

LMPP:
So there were Dr. Sandra, Dr. Waraouw, and Dr. Feny.

MS:
Yes, Feny.

LMPP:
This is enough, Chairman.

HK III:
From the Legal Counsel of Defendant II.

PS:
With your permission, Your Honour, we proceed with our questions.  Please listen carefully and just relax.  Do you have any family relationship with Juhria Ratunbahe?

MS:
I beg your pardon?

PS:
Do you have any family relationship with Juhria Ratunbahe?

MS:
Yes, family relationship.

PS:
What is the relationship, what do you call her, sister, auntie, uncle, or what??

MS:
Sister.

PS:
Sister.  Sister [or half siste]?

MS:
Step sister.

PS:
Step sister.  Do you suffer, for instance itchiness or wounds?

MS:
I only have headches, dizziness, cramps.

PS:
So, no itchiness.  I only wish to remind what was being indicted by the Prosecutor, which is the itchiness effect, so I ask the Witness [because] the Witness was proposed by the Prosecutor, do you have itchiness as indicted so I ask the Witness it was nothing.  Thank you.

HK III:
We allow the Defendant, if you still have anything you wish to ask.  No?  We allow the Judges, if there is still questions, is there??

LMPP:
Not questions but opinion on the Witness, their response to the Witness.

HK III:
I think the response will be in my defence.

LMPP:
No, the opinion.

HK III:
To the testimony of the mother of baby Andini, right, were there any testimony that you object??

RBN:
I guess one thing that I want put on the record is I feel sorry for this witness who has lost her child, I think my family knows exactly how that is cause we have lost a child a grand child earlier this year.

HS: 
[Indonesian language translation of RBN’s comment] So what I want to say here is I feel sorry for this witness who has lost a child, I know because my family, I myself suffered the lost of a child in the family.

RBN:
But anything that I have heard in this testimony related to medical which I cannot comment on but from everything that I have seen and I can’t relate again to the NMR operation.

HS:
[Indonesian language translation of RBN’s comment] But in here, Your Honour, all being heard in this regard has the connection with disease and medical matters which I do not master, meaning not that I do not know but clearly I do not see its relation to the disposal of PT Newmont.

HK III:
Enough?

HS:
Thank you.

PS:
Your Honour, pardon me, actually I do have one more question but I will give it to the Panel before the Witness leaves the room, does the daily consumption of the Witness together with her husband and child are the same or different??

HK III:
Witness, the question is, whether the food you eat, your husband eat, or your child eat are the same or different??

MS:
The same, Sir.

HK III:
The same.  This is one more that I want to ask, was your child ever been autopsied at her death??

MS:
No.

HK III:
No, that is enough.  Than you for coming, Ma’am, please.

MS:
And I apologise, Sir.  I request to Newmont to be responsible on this matter, Sir, on the disease we suffered.

HK III:
Ya, ya.  Thank you.  Next witness.

JPU IV:
Next witness, Marjan Ismail. 

HK III:
Where is the Witness, please be seated.  Your name is Marjan Ismail, correct?

MI:
Yes.

HK III:
Born in Minahasa, on 23 March 1958, correct?

MI:
Yes.

HK III:
Moeslem, an occupation of fisherman, living in Buyat Pantai village of Kecamatan East Ratatotok of South Minahasa, correct?

MI:
Yes.

HK III:
Do you know the Defendant, Richard Bruce Ness?

MI: 
No.

HK III:
No.  Your testimony will be heard as a witness, you will be sworn in accordance with your religion, i.e. Islam, correct.  Are you willing to be sworn?

MI:
I am willing, Sir.

HK III:
Please stand, and this is the Qur’an.

[The Witness took an oath]

HK III:
Please be seated, are you fasting today?

MI:
No.

HK III:
No.  Even though you are not fasting, please just relax, not to get emotional so that your testimony will be true, if emotional it can be untrue.  You have been living in Buyat Pantai since you were a child or did you move from another area?

MI:
I was living in Basaran when I was a child, born in Basaran.

HK III:
Where is Basaran?

MI:
Basaran Beach.

HK III:
Different to the Buyat Pantai?

MI:
Different, I was married in year 90 [1990] in Buyat Pantai.

HK III:
Oh year 90 you moved to Buyat Pantai.

MI:
Ya year 90.

HK III:
When you moved to Buyat Pantai, were you with your family or were you single?

MI:
I was with a family.

HK III:
You were with a family, so you brought your wife and children to Buyat Pantai?

MI:
Yes.

HK III: 
When you moved, how many children do you have?

MI:
3.

HK III:
What year did you move to Buyat Pantai?

MI:
Year 1990.

HK III: 
Was Newmont already established at that time?

MI:
Not yet.

HK III:
Your occupation is a fisherman. correct??

MI:
Yes.

HK III:
Do you usually catch fish on your own at Buyat Pantai, or in a group?

MI:
As a fisherman, I catch nener.

HK III:
Do you catch fish using a boat or do you fish from the shore [using a fishing rod]?

MI:
I do not use a boat and oars, I am only a nener catcher.

HK III:
Oh you catch nener?

MI:
Yes, nener catcher.

HK III:
Nener are sold as your income, right?

MI:
Yes.

HK III:
Nener are for Bandeng fish, right?

MI:
Yes.

HK III:
Then, what year was Newmont established there, if you still remember please answer, if you have forgotten please say you have forgotten.

MI:
I remember, that company was not there yet.

HK III:
How about this, how long have you been living in Buyat Pantai then Newmont was established?  Approximately how long have you been living in Buyat Pantai?

MI:
Yes sorry, I used to be a nener catcher before Newmont was established, but after Newmont was established…

HK III:
No I did not ask after you lived in Buyat Pantai, but how long has Newmont been established??

MI:
The establishment of that company…

HK III:
You do not remember??

MI:
No.

HK III:
Did you see the installation of pipes for tailings waste disposal at that time?

MI:
Yes, I did see.

HK III:
Oh you did.  Before the installation, there was socialization to the community?

MI:
None.

HK III:
None.  What year was that, oh you did not remember, nor the exact on when the pipes were installed into the sea, the tailings disposal, you do not remember, do you.

MI:
No, I do not remember.

HK III:
With the disposal, what did the community experience, were the nener became disappeared as you said.

MI:
I do not know what caused it.

HK III:
After that, did you suffer any disease??

MI:
Yes, I suffered a disease, I had cramps, dizziness.

HK III:
Cramps.  Before you moved to Buyat Pantai, have you ever suffered such disease??

MI:
No.

HK III:
When you suffered from cramps, was it only cramps?

MI:
Cramps, headaches, dizziness.

HK III:
Have you ever get them examined to a doctor?

MI:
I have.

HK III:
What kind of a disease is it?

MI:
No disease.

HK III:
The name of the disease was not mentioned.  So until now you do not know the name of the disease??

MI:
No, I do not know, Sir.

HK III:
You do not know.  Have you ever been treated to Manado or Jakarta.

MI:
I have not.

HK III:
You were [treated] only in a public health center?

MI:
Yes.  My wife went to Jakarta.

HK III:
You were given a medicine, what type of medicine was it, what was its name, for the dizziness, what medication were given to you?

MI:
An injection.

HK III:
Oh just an injection, and after injected you were cured (health)?

MI:
Yes.

HK III:
Do you still suffer from it now since you moved to Dominanga?

MI:
It reduced, Sir.

HK III:
It reduced meaning you are still ill, and still taking your medication now??

MI:
No.

HK III:
Are you now still taking your medication or you do not take the medicine anymore, you have healed??

MI:
If the pain comes, I take the medicine.

HK III:
Oh I see.  Only if the pain comes, you take the medicine but if no pain then you do not take them, right??

MI:
Yes.

HK III:
Which doctor gave you the medicine? 

MI:
There was a doctor, Doctor Sandra too.

HK III:
Oh perhaps the doctor was confused what this disease is, until now the doctor do not know, right, have you ever been examined in a laboratory, your blood is examined even your urine examined, have you ever been examined in a laboratory?

MI:
I never had my urine and blood examined, only my hair and nails were examined.

HK III:
Oh that was to examine the level of mercury or that one, right, but your blood and urines were never examined?

MI:
Not ever.

HK III:
As long as you have been living in Buyat Pantai, where did you take the water to drink?

MI: 
From Kuala.

HK III:
Kuala right, so you take water daily from kuala, you bathe there, you wash there.

MI: 
I used to get water from kuala [illegible].

HK III: 
This source of water, has it ever been examined whether it is healthy or not?

MI: 
I do not know.

HK III:
You do not know.  You mentioned that your cousin’s child is ill.  What disease?

MI:
I have a sick child, when my step child is of one month and a half, he got lumps.

HK III: 
Has any of them ever been treated or being treated in a hospital?

MI: 
Yes, at a nearby public health center.  There were many doctors came to Buyat but they were not equipped and did not have any material.  My wife was a friend of a doctor, the doctor took her to Jakarta.

HK III: 
Your wife was taken to Jakarta?

MI:
Yes.

HK III:
What is her name?

MI:
Jane Rorong.

HK III:
Who?

MI:
Jane Rorong.

HK III:
Oh I see, then what was the result of examination from Jakarta??

MI:
She went with my child.

HK III:
Oh so your wife and child went there, you did not?

MI:
I was not taken to Jakarta.

HK III:
Ya, meaning that your wife and child were taken to Jakarta, and you were not?

MI:
No, not me.

HK III:
No.

MI:
Ya.

HK III:
How long were they there and they were examined in which hospital?  Cipto, Cikini, MMC?

MI:
I forgot, Sir.

HK III:
Oh you forgot.  In the result of examination, was there a conclusion as to what was the disease, what type of disease was it or the same as in …

MI:
Positive.

HK III:
What did it say the disease was?

MI:
Positive.

HK III:
Oo positive.  But it did not say what the disease was, was it tumour or what??

MI:
No.

HK III:
Oh ok, but now they have healed, right.  How is your life in Dominanga, is it better compared to the Buyat Pantai?

MI:
Back when I used to live in Buyat Pantai and now in Dominanga, there is a difference, there is a slight difference now.  

HK III:
Oh I see??

MI:
There is a difference.

HK III:
That is good that your living is better.  How many families moved to Dominanga, how many families moved there??

MI:
If I am not mistaken, there are 68 families.

HK III:
Are you still living in barracks until now?

MI:
We are, Sir.

HK III:
For you in Dominanga, is there a plan to build you houses or remain in barracks?

MI:
There is a plan to build houses.

HK III:
Houses built, who built the houses, the regional government or who?

MI:
The government.

HK III:
From the government?

MI:
Yes.

HK III:
These things should be the government because it is the government’s responsibility to the people.

MI:
Yes, the government is responsible.

HK III:
Oh the government built the houses, it should be, the plan is like that, similar to the transmigration, the government built houses.  So you moved to Dominanga, the government will build the houses?

MI:
Yes.

HK III:
NGO or the government?

MI:
The government.

HK III:
Oh the government, that is good.  We allow the Public Prosecutor, if there is anything you would like to ask??

JPU II:
Thank you, the honourable PoJ.  Witness, you responded to the Chairman’s question that you knew the pipes installation and that the pipes were for waste disposal.  

MI:
Yes.

JPU II:
Do you know whose waste was being disposed??

MI:
The company’s.

JPU II:
Whose company?

MI:
Newmont.

JPU II:
PT Newmont, you know where the waste was disposed?

MI:
To the Buyat Bay.

JPU II:
To the Buyat Bay.  Before we continue, let us move, but this relates ok, where do you usually get water for daily activities for baths, washing?

MI:
From kuala.

JPU II:
From kuala or the river, right?

MI:
The river.

JPU II:
Is it far from the river to the waste disposal at the beach?  Is it far from the estuary to the spot you carried out your washing activity, bathing or drinking?

MI:
I am not sure of the distance, Sir.

JPU II:
Not sure.  Now I describe to you from the tip of this building to the tip of the next building over there, is it more or less?  Please take a look at the distance between the building here and there, the distance between the estuary there to the spot where you and your community there carried out daily activities, is it more or less?

MI:
It is about more than 10 meters.

JPU II:
More than 10 meters.

MI:
Yes.

JPU II:
Meaning that it is close to the estuary?

MI:
Yes.

JPU II:
Ok, does the estuary connects directly to the sea?

MI:
The estuary goes directly to the river, Sir.

JPU II:
Yes, meaning that the river goes directly to the sea?

MI:
Yes.

JPU II:
You mentioned earlier that the waste disposal is at sea, was there any [waste] being disposed to the river?  What do you know as far as your knowledge?

MI:
I know for sure that the waste from the factory into the river, Sir.  There is a pond where the dirt fall into the donge, so from the tank, the dirt is there and then fall to Buyat, at the river area.

JPU II:
The river?

MI:
Yes.

JPU II:
It means, according to your knowledge, other than disposing it to the sea through the pipe, there is also a waste disposal carried out by PT Newmont through river? 

MI:
Yes.

JPU II:
Now, as you have explained earlier, according to your knowledge, there is a something looked like a pond that channelled the disposal to the river.  Have you ever see the pond?

MI:
I have seen it because it is the place where I work daily. 

JPU II:
What does the pond look like? 

MI:
People usually say the pond looks like a fort. 

JPU II:
A fort with solid concrete? 

MI:
Yes, the bottom is covered with carpet.

JPU II:
Hold on a second, did you say that the fort use a concrete fence?

MI:
Yes, it used a concrete fence and it is carpeted.

MI:
A black carpet, I know that for sure.

JPU II:
And...

MI:
So, the water [the pond] flows to Buyat River. 

JPU II:
It flows to the Buyat River.  Now, what is on the pool look like? Is it liquid like water, or is it something looked like rock/stone? 

MI:
Well, it looks like becek (watery).

JPU II:
Becek (watery), is it muddy?

MI:
It is muddy.

JPU II:
What is the color?

MI:
Brown.

JPU II:
Brown?

MI:
Yes.

JPU II:
Is it a big pond or small pond?

MI:
Well, I don’t know the size Pak.

JPU II:
Do you think it is big or not?

MI:
[I think it’s] Big.

JPU II:
Big.  Ok, what do you eat daily? 

MI:
I eat fish with rice for daily food. 

JPU II:
Where does the fish come from?

MI:
Fish from the Buyat Bay. 

JPU II:
On your habit of eating fish, do you like to eat fish before you move to Buyat? Or do you only eat fish when you move to Buyat? 

MI:
It is before I move to Dominanga, Sir. 

JPU II:
Didn’t you just move to Buyat on…

MI:
‘90.

JPU II:
Before you live in Buyat, you also live in the bay area, do you like to eat fish before the year ‘90?

MI:
Yes, I do.  I still eat fish.

JPU II:
[So, you still eat fish] my next question is other than what you had suffered such as headache, did you see your neighbour or relatives suffering from other disease? 

MI: 
I think there are lot of people [suffering from other disease], Sir. 

JPU II: 
What kind of disease did you see physically? 

MI:
To my knowledge, [the disaease suffered by them] were similar with my disease such as cramps, headached and also lumps. 

JPU II:
So, there are people suffering from lumps, right?  What about the previous witnesses, do they suffer from itchiness as well? 

MI:
There are some with itchiness.

JPU II:
Did you see it people suffer from itchiness at your neighborhod?

MI:
Yes, I did.

JPU II:
So, there are people suffering from itchiness, right? 

MI:
Right.

JPU II: Ok, thank you.

JPU I:
You explained earlier that you took drink water from well or parigi. You also explained that there was a disposal from PT Newmont Minahasa Raya in the mountain through river.  Our question, how far was the river with the well?

MI:
It was faraway, Ma’am. 

JPU:
What do you mean by faraway?  How many meter is from river to well? 

HK III:
Please clarify your question, Prosecutor.  Are you trying to conclue that the waste disposal was carried out to the river not by tailings?

JPU I:
[We are trying to say that] other than using pipe, there were other disposal from PTNMR to the river. 

HK III:
Have you seen such thing?

JPU I:
The witness was the one who explain that…

HK III:
Did you say that Newmont dispose waste to the river?

MI:
It was garbage Sir, I did not call it waste, but it was garbage.

HK III:
What kind of garbage?

MI:
It looks like pece (mud) flowing down to the dongit (a lower ground).

HK III:
I see, so it was dumped into the river? 

MI:
It went down around the area and afterward it flowed into the Buyat River.

HK III: 
The problem is, I have been there and I was surprised that the witness stated that it was dumped into the river.  Later, I think we can visit the location with the Prosecutor.

JPU I:
I asked this because the statements from the Witness earlier, Sir.  Witness, do you know how many meter the distance from the river to the well that you used to take drinking water? 

MI:
I do not know for sure.

JPU I:
You mentioned earlier that there was a pond at PTNMR for other disposal.  If the pond fulled, the pond would be channelled to the river.  Do you visit the pond daily? Or did you happen to build the pond? 

MI:
I did not make the pond but I used to work there [inaudible], and while I was working I saw it.

JPU I:
So, you did work for the pond, right? 

MI:
[No, I worked for] Kani Putra, growing jati tree. 

JPU I:
Yes, thank you.

HK III:
We invite the Legal Counsel of Accused I to ask questions.

LMPP:
Honourable Chairman of the PoJ, we would not ask any questions to this witness because the witness did not state any new facts. 

HK III:
What about the Legal Counsel of Accused II.

PS:
Witneess, please listen carefully my question, if you are not clear with the question, please tell me so I can refrain the question again. 

MI:
Yes.

PS: 
The region where you lived was Buyat Pantai, correct? 

MI:
Correct.

PS: 
How far does Buyat Pantai from Dusun Buyat? 

MI: 
1 kilometer.

PS:
1 kilometer?

MI:
The distance between Pantai Buyat and Kampung Buyat is 1 kilometer.

PS:
Is it located in different region?  Is Dusun Buyat Pantai and Kampung Buyat located in different region?

MI:
Yes, it is located in different region.

PS:
Did you ever talk to the Accused, the man with brown hair? 

MI:
Never.

PS:
Do you eat the same food daily with other member of your family, i.e. your wife, son, daughter?

MI:
Yes.

PS:
Always?

MI:
Yes.

PS:
You mentioned that you had moved to Dominanga. Do you know anyone who moved to Dominanga returned back to Buyat? 

MI:
I don’t know Sir.

PS:
Didn’t you move to Dominanga? 

MI:
There were 68 residents moved to Dominanga. 

PS:
So, you didn’t move.

MI:
Yes, I didn’t move.

PS:
I thought you also moved there. Did you ever get any help in the form of ketinting (machine for fishing) from the local government of Bolmong? 

MI:
I am very confused Sir.  Why do you have to bring up the issue of ketinting.  I never know anything about ketinting. 

PS:
You can just say that you did not know anything about ketinting.  What about other people, have you ever heard anyone get a ketinting? 

MI:
I don’t know Sir.

PS:
You don’t know?  You come from Basahan, right? 

MI:
Yes, since I was born I live in Basahan. 

PS:
Have you ever married in Basahan?

MI:
I married with my wife in Pantai Buyat since 1990. 

PS:
Do you mean in Buyat Village, in Kampung Buyat right? Not in Buyat Pantai? Please explain according to the facts. 

MI:
Buyat Pantai.

PS:
We are done Your Honor.

HK III:
Does the Accused have any question for the witness?

RBN:
Your Honorable PoJ, I have no questions, but as far as any conclucion I see no relationship between witness testimony and the health complaints with NMR tailing disposal.

HS:
[RBN’s word was translated into Bahasa Indonesia].

RBN: 
And one additional point I guess is that there was allegation or some unclarity as far PTNMR disposing tailing to the river, NMR does not dispose tailing to the river.

HS:
[RBN’s word was translated into Bahasa Indonesia].

HK III:
I think from the statements of the witness, the Accused have the same response that it has no relation, what about your response to the witness?

HS:
No, I do not see any relation. 

HK III:
You do not see any relation, right?  Thank you witness for you information, you may leave the court room. 

MI:
Thank you very much.

HK III:
Do we still have witness today?

JPU I:
That is it Your Honor. 

HK III:
The Accused and his translation please come forward.  Before I adjourn this hearing, I would like to ask the PP, have you ever visited the tailing placement disposal and its surrounding area? Is there anyone from you visit the place? What I am trying to say is, perhaps it is important for us to visit the place, because I think from your questions, it seems like you did not know the place, you are not able to picture the condition in the location.  I am afraid that if you have never visited the place you would not be able to picture the disposal and how it works.  Who had been there?

JPU I:
Reinhard and I did, Sir.

HK III:
Do you think that is sufficient? Do you think we need to visit it again?

JPU II:
I think we must see the possibility that there are changes between what my college had seen with what the PoJ had seen.  I think it (a site visit) would clarify everything if there had been any changes.  

HK III:
I was surprised, same like what Richard Bruce Ness had also stated, when there was a statement raisedon the disposal to the river.  I have never seen any disposal to the river because I had been there and there was no disposal to the river by tailing pipe.  If it is required for the PoJ and the PP to see the site, in order to understand the works of the tailing disposal, I think we can visit the site.  So when you asked question, you would have the picture of the condition, I am afraid if you don’t understand the question, you would be assuming and that is just won’t work.

PS:
Your Honor, we have an idea and a brief response to the PP’s statement.  We are objected to the PP’s statement that was saying that he would like to see the changes between what the PP had seen previously and at present moment. We would not object if the PP see the location, but to differentiate with what the PP had see, we are certainly object to it. 

JPU II: 
Perhaps the Legal Counsel had taken wrongly our expalanation.  We stated that there is a possibility, a word of possibility means that it is something uncertain, a change.  Maybe the Legal Cousnel is too excited. 

HK III:
Let me work this out.  If we consider that the examination to the location is our necessity, then we would visit the location.  But, if we consider unnecessary to see the tailing disposal, that’s fine, we don’t need to visit the location.  I am trying to say that the plan to visit should originated form us, to avoid blaming each other.  Now, we would wait for your response.  I have heard from the member of the PoJ, they would like to visit the location.  And if the PP consider necessary to do so, we can go there. Allright? 

So, do we still have witnesses from the area of North Sulawesi or outside North Sulawesi already? 

JPU II:
For the next court hearing the witness are still from North Sulawesi. 

HK III:
So we can postpone for a week, right?

JPU II:
Yes.

HK III:
Well, we are going to postpone the court hearing for a week, perhaps if we have witnesses from outside North Sulawesi we would not be able to postpone just a week, for example, for witness coming from outside North Sulawesi or other country. 

JPU II:
In principal, we are trying to make the court runs fast. 

HK III:
If you are able to present the witness twice a week, we can have a court hearing twice a week.

JPU II:
For this time being, we request to have only once a week Your Honor. 

HK III:
I see. We will continue the court hearing next Friday. 

LMPP:
May we know who will be the witness?

HK III:
There is no obligation for the PP to inform but if the PP would like to inform please do, but there is no obligation for PP to do so. 

JPU II:
We actually had been informed it quite clear, we did say they are coming from North Sulawesi.

LMPP:
That is not a clear information, it is a puzzle Sir, while this hearing is open for public. 

HK III:
I think it is better for you to call 6 (six) witnesses, in case they cannot present in the court.  The court hearing will be adjourned for a week, until the coming Friday.  Thank you. 

 [Gavel is rapped]
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[The PoJ entered the Courtroom.  The press were allowed to take pictures]

[The Chairman of PoJ opened the court and declared that the court is open to the public.  Gavel is rapped].

J III:
The criminal case No.284/Pidana Biasa/2005/PN.Manado in the name of the Accused I, PT Newmont Minahasa Raya and the Accused II, Richard Bruce Ness, is open and declare it is open to the public.

[Gavel is rapped]
J III:
Prosecutor please order the Accused to sit in… 

PP 2:
Accused, please come [forward] and place yourself in…

J III:
Before we continue the examination, we would like to ask the Accused Mr. Richard Bruce Ness, are you healthy today?

RBN:
Yes I am.

RBN:
Yes, I am healthy Your Honour.

J III:
We can continue the examination then and we will carry on the examination of the witness.  Prosecutor, please allow the Accused to sit next to his Legal Counsel.

Prosecutor, how many witnesses do we plan to examine today?

PP 2:
We will present 4 witnesses Sir because among 7 people that we summoned, only 4 people are able to present in today’s hearing.

J III:
Please have the first witness seated for examination.

PP 2:
The witness Mansur Lombonaung.
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Mansur Lombonaung

[The witness entered the court room]

J III:
The witness, what is your full name? 

ML:
Mansur Lombonaung.

J III:
Where were you born?

ML:
[I was] born in the island of South Bitung.

J III:
When?

ML:
On the fourth day of the fourth month of 1954.

J III:
What is your occupation ?

ML:
[I am a] Fisherman.

J III:
What is your religion?

ML:
Islam.

J III:
Where do you live?

ML:
I live in Buyat now, but we have been evacuated to Dominanga.

J III:
Do you know the Accused?

ML:
No, I don’t know.

J III:
Your information will be heard as a The witness in this case, firstly you will take an oath in accordance with your religion, Islam.

ML:
Yes.

J III:
Are you willing to [take an oath]?

ML:
I am willing to.

J III:
Please stand up.

[The witness took the oath]

J III:
The witness, when did you move to Buyat Pantai?

ML:
I moved to Buyat Pantai in 1982.

J III:
1982.  Where did you live before this?

ML:
In Bitung.

J III:
In Bitung?

ML:
Lembek Island, it’s where I was born.

J III:
When you moved to Buyat Pantai have you had a family or not?

ML:
I already have a family.  I have four children.

J III:
Oh, so you had brought them with you, you have four children, one wife and you took them to move there, right?

ML:
Yes.

J III:
When you lived there, did you buy the land or did you borrow someone else’s land or what?

ML:
I beg your pardon?

J III:
You were there right?  Did you buy a plot of land or did you stay with your relatives there, where did you live?  When you moved you haven’t built a house yet, right? 

ML:
My father had moved there earlier, so when I moved to Buyat Pantai…

J III:
Oh I see.

ML:
I followed my father.

J III:
Oh so you were following your parents.

ML:
Yes, I was following [my father], so I already have a place which was provided by my parents.

J III:
What did your parents do at Pantai Buyat?

ML:
My parents were also fishermen.

J III:
What do they catch fish with?

ML:
Using traditional equipment.

J III:
Fishing hooks, they don’t use that….

ML:
Fishing hooks.

J III:
Yes, also the small wooden boat, right?  Without motor right?

ML:
Yes right.

J III:
Or a boat, right?

ML:
It was because the fish were still near [the shore] at that time.

J III:
And as a fisherman, you also followed [him] there?

ML:
Yes, as a fisherman.

J III:
Yes.  What year did PT NMR became present there?

ML:
As far as I know, it was in 1995.  And what I know about it [PT NMR} was only since the making of the waste pipe.

J III:
That [was] built first a few years before operation?

ML:
Yes.

J III:
I mean, surely the plant or the company was build first, right?  Now, to what extent, do you know, when was the beginning of PT NMR’s operation?  When did it begin?

ML:
It began to operate, began its production, is this possible? 

J III:
Or let me make it short, when was the waste pipeline constructed?

ML:
In December 1995, Sir, we also joined the waste pipes together to connect the pipe to the seabed.

J III:
You worked on the construction of the pipeline too?

ML:
Yes.

J III:
What was the aim of making the pipe?

ML:
The pipe was made for waste disposal from PT NMR, because at that time, Sir, wait let me explain a bit…

J III:
No…

ML:
In 1995…

J III:
Wait, you have to answer the question I asked.

ML:
Yes.

J III:
So, you knew that the disposal pipe was built and you also worked on it, afterwards the waste pipe entered into the sea, from the coast to the sea, how long was the pipe…

ML:
Approximately 900 meters.

J III:
900 meters into the water, right?

ML:
Yes.

J III:
What is its depth?

ML:
The depth was 82 meters.

J III:
The depth was 82?

ML:
82.

J III:
At that time, before the making of the disposal pipe, the tailing disposal pipe, has anyone [from PT NMR] socialized it to the community?  Was the community aware of the pipe?

ML:
Yes, it was true that in 1995, David Sompie came to the residents of Pantai Buyat.  He gathered the people and he explained to them that the waste which was going to be dumped to the sea would be clear and drinkable and that the thickness of the mud during the production was only 10 centimetres, so, we accepted this because it did not disturb the health of the people.

J III:
The witness, here is the thing, in order to have a manageable hearing, you have to answer the question I asked.  If you continue to give your views only, we cannot achieve our goal.  Therefore, what I ask is what you must answer.

ML:
Yes.  Thank you.

J III:
Later if I tell you to please explain something, only then can you give your explanation?

ML:
Yes.  Thank you.

J III:
So the matter was already socialised, right?  That there would be a disposal into the sea, right?

ML:
Yes.

J III:
Then, when did the people start experiencing changes to their life in regard to the presence of the said tailings from the disposal pipe?

ML:
I do not understand that Sir.

J III:
I mean, in regard to the [human] health or the fish, did any change happen to the people there?

ML:
If you mean after they disposed of the waste, this is the question on waste, right?

J III:
What happened?  Were there any health problems in the community?

ML:
Wait, Sir, after they disposed of the waste, we began to see dead fish, the first one was in 1996.

J III:
When was this?  For instance, what year was the pipeline installed?  The Indictment stated that there has been a change in the people’s health, itchiness and others/thing, how long [did these changes appear after the installation of the pipeline]?  How many years or how many months after that did the people felt itchiness or have other complaints?  Since when did it appear after the installation of the tailing disposal pipe?

ML:
Yes, the community began to feel the itchiness in 1998. 

J III:
How long after they dispose it there?  Was it on the same day when the waste was disposed that they instantly felt itchy or how many years after or how?

ML:
No, no, it went through a process, first the dead fish in 1996, 1997 1998, until a whale was found dead too at Buyat Bay, then the process of itchiness began.  After the itchiness, in 1999 there were people who experienced paralysis, until we brought one to PT NMR for medication.

J III:
Let me ask you a question.

ML:
Yes.

J III:
Before the installation of the pipe, none of the Buyat Pantai felt itchiness?

ML:
No, never.

J III:
I see, so the itchiness became present after the existence of the pipe, right?

ML:
3 years after that.

J III:
Was there any examination by a medical team on the cause of the itchiness and others, complaints had [anyone] investigate the cause of it?

ML:
Yes if you are referring to medical teams, there were a lot of medicals team coming down [to Pantai Buyat], all of them only stated that the itchiness was a common skin disease.  The fact was, after we went for medication there were none of us that got better at that time. 

J III:
So, there was an examination from the medical teams of various doctors and stated that it was a common skin disease, and then what did you say?  Where were examined?

ML:
There were several doctors, some people went to the Puskesmas clinic, but there were also friendly doctors, WALHI also sent doctors.

J III:
WALHI, was WALHI examine the health, because I am talking on health.

ML:
Yes, on health, there were doctors who medicated several diseases. 

J III:
I mean, my question is, please listen carefully, the health problem such as itchiness, did any doctor examine it and state what type of skin disease was it, what was the cause?

ML:
None.  There were no doctors that stated the skin disease was caused by ...

J III:
Other than skin diseases, what else did Buyat people suffer from?

ML:
Headaches, dizziness, cramps…

J III:
Before the presence of the tailing disposal pipe, there was no one having cramps or dizziness there? 

ML:
There were none.

J III:
None, did you say?  All the cramps and headaches and the others, all the [diseases] that you mentioned, have they been examined by a doctor?  What was the approximate cause?

ML:
Yes, perhaps people who experienced it can explain it to you Sir, I have never experienced it and I never went to a doctor for a medication. 

J III:
Were there many people suffering from the symptoms that you mentioned at Buyat Pantai?

ML:
At Buyat Pantai, there were many people suffering from the disease.

J III:
Yes.  Is there anyone from your family who suffered from the disease that you have mentioned?

ML:
Yes, my children …

J III:
Your own immediate family, right?

ML:
Yes, there is.

J III:
So there are from your immediate family, right? 

ML:
There is one who is going to testify too today .

J III:
Was there any of the Buyat Pantai people who got examined in Jakarta?

ML:
Excuse me?

J III:
Was there anyone who went to Jakarta to check his/her health, was there anyone from Buyat Pantai?

ML:
Yes, there were.

J III:
Who are they?

ML:
There were some people from 2004, their disease..

J III:
If you cannot mention their names, how many people were brought to Jakarta for further health examination?

ML:
There were approximately…several people, I do not remember how many, but…

J III:
There were almost ten, or four or five?

ML:
Yes, ten, it might be ten.

J III:
To what number did you confirm “yes”?  Was it ten, four or five?

ML:
There were 2 groups, Sir.

J III:
Hah?

ML:
There were 2 groups at that time, I don’t remember the first one.

J III:
It is fine if you do not remember, it is fine.  What the result examination in Jakarta, was it any different?  What was the conclusion regarding the cause?

ML:
There was an examination result, but I cannot explain it because I was not the person suffering from the disease.

J III:
Yes…yes, you don’t want to know about it, right?  You can say that, it is shorter.

ML:
Yes.

J III:
What year did you move from Buyat Pantai to Dominanga?  Dominanga is the name, right?

ML:
Evacuation to Dominanga? 

J III:
Yes.

ML:
2004.

J III:
What year?

ML:
2005.

J III:
2005 or 2004, or did you forget?

ML:
It was recently, about four months ago.

J III:
O, four months ago means it was still in 2005.

ML:
2005, yes.

J III:
Before that, how many heads of families were there in Buyat Pantai? How many people lived at Buyat Pantai, how many families?  How many heads of families [lived there], before they moved?

ML:
Before the move, there were 75 heads of families.

J III:
75 head of families before they move to Dominanga, and how many heads of families moved to Dominanga?

ML:
There were 68 heads of families.

J III:
This means there were some people who remained there.

ML:
Yes, there were some who remained there.

J III:
Who moved you to Dominanga?  Who suggested the move, was it the government, or was it someone else other than the government?

ML:
We, the people, requested to our friends who are concerned about our health …

J III:
No, I am not asking about that, was it the government or non government?

ML:
Who moved us?  It was non-government.

J III:
Ah, non government.  I do not have to say NGO, but it was non government, right?  However, the government never carried out an examination there.  Was it true that it endangered the people, I mean if it was endangering the people, the government should have taken the initiative to save their citizens, right?

ML:
Yes.

J III:
But, from the government itself, did they ever check the dangers that you mentioned as a disease suffered by the people who lived there?  Why was it not the government that moved them?

ML:
Yes, I thought it was from the government side, the Independent Team, the Integrated Team, which stated that Buyat Bay had been polluted, and that the people should be moved.

J III:
The government should have more role in this.

ML:
Yes.

J III:
And then, did the government facilitate the move to Dominanga?

ML:
Never.

J III:
Or did the government, the local government, camat or whatever, the head of local [government], ever issue any statements stating that Buyat is dangerous for the fisherman to live in?

ML:
Camat or anyone else, they never say it was dangerous [to do so], they did not know it.

J III:
So, from who did you know that living at Buyat Pantai is dangerous?

ML:
It was from the research result of the Integrated team.

J III:
Yes, which Integrated team are you referring too?  It should be the Government right, the official [team] should be the government, right?  Did the government state that the people should move from here because the pollution at Buyat Pantai?  There was none from the government?

ML:
No, there was not…

J III:
Where do you live in Dominanga?  Do you live in a barrack or do you have individual houses there?

ML:
We live in a barrack.

J III:
You still live in a barrack.  When will they build your houses?  What did they tell you to do, are you going to permanently live in the barrack?

ML:
Actually, according to the discussion with KKTB (Buyat Bay Humanity Commission) at that time, they promised that after 3 months we will be settled in our own houses.

J III:
O…

ML:
However, the problem is the local government (PEMDA) took over [and declared] that it was their responsibility, and until now we are abandoned Sir.

J III:
I see.  Is your life and your friends’ live become wealthier or healthier after moving to Dominanga?

ML:
We became healthier [after] we moved to Dominanga.

J III:
Healthier?

ML:
Yes.

J III:
Is Dominanga near the seashore?  You as a fisherman, do you still carry on work as  a fisherman?

ML:
Yes we bought it ourselves because the place is good for …

J III:
And the fish catch are a lot more compare to at Pantai Buyat?

ML:
Yes it is true.

J III:
I see.  Is there any Puskesmas clinic there, to check your health? 

ML:
Yes there is a Puskesmas clinic.

J III:
Now in Dominanga were there no more itchiness, there was no disease suffered as what they experienced before at Buyat Pantai?

ML:
It decreased, the itchiness no longer occurs, the lumps, blood in the urine, blood faces, they are still occurred.

J III:
I see.  Is the disease they suffer cannot be healed?

ML:
Sorry?

J III:
Were the diseases that you suffered at Buyat Pantai, after moving to the area [Dominanga], didn’t get better?  Was it because it simply has not completely recovered or was it because it is incurable?

ML:
I don’t know for sure, because the disease cannot be claimed as fully recovered.  There has been small changes, hopefully it can heal, leave it to Allah [God].

J III:
I would like to ask, when you stayed at Buyat Pantai, where did you get your drinking water from?

ML:
If we drink? 

J III:
[Is it from] well water, river water or sea water?

ML:
From 1996 it was the river water Sir. 

J III:
River water, right?  The edge of which you call a koala, right?

ML:
[We] made a well.

J III:
Did the water got examined to see if it is appropriate for drinking or not?

ML:
While we were there was no one who examined whether it was appropriate or not?

J III:
Never, ha?

ML:
Yes, in 1999, there was water supplied by PT NMR.

J III:
No, isn’t it afterwards that PT NMR assisted for health purposes, I mean before they suffered from the disease PT NMR had not provide any clean water right?

ML:
Yes.

J III:
You drew water from the koala, right?

ML:
Yes.

J III:
Right, washing the rice and others, take a bath, drinking water, you had it from the koala, right?  Had anyone checked the water you used for drinking, washing the rice and others?  Was it suitable?  Was there any examination by an NGO?

ML:
No, it was checked.

J III:
Never.  The place where you took bath, at the riverside, what did you call the river? Buyat River right?

ML:
Yes, Buyat River.

J III:
How far is Buyat River to your village?

ML:
It was near, around 50 meters from…

J III:
Where did Buyat River originate from, from which area did the river come from?

ML:
From Buyat itself.

J III:
No, I mean, the water ends at the sea right?  But, where did it originate from, is it the mountains or…

ML:
It is from the mountains.

J III:
It is from the mountains, right?

ML:
It is from the mountains.

J III:
From the mountains, right?  But there was never any examination on the water that you used, whether it was suitable or not, right?

ML:
There was never any during our stay in Buyat.

J III:
Was there anyone who returned from Dominanga to Buyat Pantai recently?

ML:
Recently, there was no one who returned.

J III:
There was no one who returned because they felt Dominanga is a better place than…

ML:
Buyat.

J III:
Buyat Pantai.  I think this is enough from me.

J III:
The witness, you stated that the distance of the pipe from the sea mouth was 900 meters to the sea with a depth of 82 meters, my question, after the operation of PT NMR, was there any change in the color [of the water] or not?

ML:
If the surface of the water….

J III:
Was there any change on the surface of the seawater?

ML:
If [you refer to] seawater, I cannot clearly explain whether there has been a change or not.

J III:
I think you can do it, I mean, let me redirect you, prior to the operation the seawater was clear, right?  Now, was there any difference in the color of the surface of the sea prior to the operation and after the operation?

ML:
Yes, if we compare with before PT NMR, there was a change on the seawater surface.

J III:
What was the change?

ML:
It was a color change.

J III:
A color change?

ML:
Yes.

J III:
Ok.  You have mentioned that you were a fisherman?

ML:
Yes.

J III:
Was there any changes on your income or catch as a fisherman?

ML:
If we compare with prior to the presence of the company, there was a vast different. 

J III:
A vast different?

ML:
Yes.

J III:
Will you please explain to the court [what changes are your referring to]…

ML:
It is because, the different was that the catch decreased. 

J III:
Decreased?  What percentage approximately was the decrease? 

ML:
Well, you see, it might be 50 percent.

J III:
50 percent?

ML:
Yes.

J III:
Very well, the fish catch, did you consume it or did they sell it to the market?

ML:
[They were] sold, if we have extra [fish], we would sell it.

J III:
You sold it to the market.

ML:
[We sold it] to Kampung Buyat.

J III:
The fishermen around Pantai Buyat, were they only originally from Pantai Buyat or were there also other fishermen from outside Pantai Buyat? 

ML:
Sorry Sir?

J III:
Were the fishermen carrying out fish catch around Pantai Buyat only the people of Buyat or were there any other residents coming to the place to catch fish?

ML:
To my knowledge, there were others, not only of Pantai Buyat.

J III:
Sorry, Sir?

ML:
There were others not only people from Pantai Buyat who catch fish.

J III:
I see.

ML:
Yes.

J III:
Specifically regarding you, Sir, have you ever been medicated?

ML:
Me, I had to have a lump surgery in Jakarta.

J III:
O, so you once visited Jakarta?

ML:
The one in 2000, when I went to Jakarta, I had a lump already, so it underwent surgery in Jakarta.

J III:
When did the lump appear or when did you begin to suffer from it?

ML:
Year 2000, it was still small, when I arrived in Jakarta I asked for a surgery.

J III:
Did you have a surgery?

ML:
My friends did it.

J III:
Did the witness, go to Jakarta by yourself?

ML:
Yes.

J III:
Who paid for the cost?

ML:
I went to Jakarta because I planned to meet and attend an environmental seminar.

J III:
Sorry Sir?

ML:
[I] Went for an environmental seminar, a seminar invitation.

J III:
O, there was a seminar invitation.  Ok.  Your family consisted of a father, a mother and children.  How many children do you have?

ML:
I have six.

J III:
Was there anyone in the family who suffered from the lumps, other than you, Sir?

ML:
Yes, there was.

J III:
Who else?

ML:
One is Ahyani, the one who …

J III:
Your child?

ML:
Yes, she was the girl who testified yesterday, she is my daughter.  And then my wife, in her [mouth] ceiling, she still have it until now.  And my youngest child in Buyat often suffered from headaches.

J III:
Did they go for medication to Jakarta too?

ML:
No.  I have only one son who went to Jakarta for medication.

J III:
According to the doctor’s diagnosis, did the doctor explain to you the cause of the disease that you are suffering from?  Was there any explanation?

ML:
Mine, there was no explanation.

J III:
It was not explained [by the doctor]?

ML:
It was not explained [by the doctor].

J III:
Didn’t you ask the doctor what was the cause of your disease?

ML:
Actually, we asked this, but the doctor did not explain.

J III:
O, the doctor did not give any explanation.

ML:
Correct.

J III:
Very well, this is my final question, did each of the heads of family have a WC [toilet], did they have their own bathroom, how is it?

ML:
At present, yes…

[Recording stopped]

ML:
If it is happening, it’s a bit [inaudible] if we answer on this matter…

J III:
Let me tell you this Sir, just answer my question, if you take a bath, do you have a bathroom?

ML:
Yes, we have a bathroom since 2004.

J III:
2004, my question, what about before [2004]?

ML:
Before [2004] we took a bath in the river.

J III:
You took a bath in the river, what about defecating, where did you do it?

ML:
If we defecated, the place is in the pool, in the Mangrove, separated.

J III:
O, I see.  What about laundry Sir? 

ML:
We do it in the river.

J III:
O in the river?

ML:
Yes.

J III:
So, before 2004 the river was the center.

ML:
Yes.

J III:
We invite the PP [to ask questions].

PP 2:
Thank you Mr. Chairman of the PoJ, The witness…,

ML:
Yes?

PP 2:
You explained earlier that there has been a socializaton carried out by the company on the waste disposal around your residence, and that the company had said that the waste coming out from the pipe can be drinkable directly.  Was there anyone whoever drunk the disposal waste as proof?

ML:
Yes, from what we saw in 1998, the pipe leakage [inaudible] we requested…

PP 2:
Hold on The witness, what I am asking is, was there anyone from the company whoever invited the community and actually drank the water, just as what they say when socializing [the waste disposal]?

HT:
I object.

ML:
Never.

HT:
PoJ …

J III:
Hold on, Mr. Prosecutor, this is for us to differentiate, the PoJ had asked your question, by asking, where do you drink from, so they are not drinking from the seawater.

PP 2:
Let me explain to you Sir, we are to prove the elements in our Indictment, we need to ask the question because there has been a socialization by PT NMR.

J III:
I have asked on that matter earlier, I mean on the drinking water, do they drink from the sea or what … 

PP 2:
I didn’t mean for consumption, but did the company ever prove to the community, that the water from the waste disposal is drinkable, just as what they have said in the socialization, that what comes out from the pipe looks like water and is drinkable.

HT:
The witness did not mention anything similar to that.

J III:
So, PT NMR proved that the seawater is drinkable?

PP 2:
Not the seawater, but what comes out from the pipe is clean water.

ML:
Yes, correct.

PP 2:
Yes, the witness also stated the same, therefore, did the company ever prove it in a socialization and invited the community?

ML:
[They] Never proved anything.

PP 2:
Never.  And then the witness mentioned that the witness also worked in the making of the pipe.  After working on the pipe finished and it began to be operated, did The witness ever see what comes out from the disposal pipe, just like what you did?

ML:
If in the stream coming out of the pipe, we never see any waste flowing out, but if…what?

PP 2:
Your never see from the end of the pipe, never?

ML:
Never see it.

PP 2:
But did you ever see the contents coming out of it?

ML:
We would see it back on 98, the waste pipe was broken [inaudible], the water was not clear, it was not like what they said to the people.  The water was 100 percent dirty, it [inaudible] mud.

PP 2:
What I was asking was the form, what did it look like, you said it looked like mud.  What about the color, what was the color?

ML:
Yellowish.

PP 2:
Was it leaking for a long time or was it just a few minutes, the leakage, how long was it?

ML:
Well, perhaps, it was around two hours, before the company came to repair it, and they prohibited residents from getting near the broken pipe.

PP 2:
When you saw the broken pipe and saw something coming out from it, did you also notice any smells?

ML:
We were not allowed to come that close.

PP 2:
O, you were not allowed to come close.

ML:
Yes, we saw it from a distance.

PP 2:
What was the distance, Sir?

ML:
It was probably 50 meters from where I stood, because I saw it from my house.

PP 2:
I see.

ML:
There were several people who were trying to get near and took some [of the tailings] but they were told to go and were scolded.

PP 2:
What was the pipe made of?  How come it could brake?

ML:
The pipe was made of rubber or something that looked like rubber.

PP 2:
Something that looked like rubber.

ML:
It looked like black rubber.

PP 2:
I see, as you know exactly how the pipe was made, were these pipes pointed to the open sea or how?

ML:
Well, according to my experience in the boat, when we released the yellow bird to the seabed it went back to the land, so we tied its end and tried to put it to sea but it wouldn’t go straight, it didn’t go straight.

PP 2:
So it was not directed straight to the sea.

ML:
Correct.

PP 2:
It leaned a bit.

ML:
Yes.

PP 2:
Was it leaning or did it circled around and ended up directed to land?

ML:
We released the first one to the land, it is like alif lam, yes, it was like alif lam [characters in the Arabic alphabet], perhaps if you are a Moslem you will understand, it went back to the land, so we tie the end and circling it to the sea, but [inaudible] it doesn’t go, so it was only leaning a bit, but at least, the important thing was it was then directed to that area, that’s all.

PP 2:
Moving on to another issue, you mentioned that the fish were sold in Kampung Buyat, what is the distance between this and the place you lived in with Kampung Buyat?

ML:
It was 1000 meters, one kilometre.

PP 2:
One kilometre.  Did the people who lived near your house and you consume the fish that you caught from Pantai Buyat?

ML:
Yes, while we were in Buyat, we always ate fish.

PP 2:
Daily?

ML:
Yes.

PP 2:
Daily or just every time you ate?

ML:
Every time we ate.

PP 2:
Every time you ate you consumed fish.  Were there any variations such as vegetables or did you always eat fish?

ML:
We sometimes ate vegetables, but not much.  In one week perhaps there were three times when we mixed the food with vegetables.

PP 2:
With regard to water consumption, or the water that you consumed for drinking, did you take it from the river?  How far was the distance between the well near the river water to the beach?  How far was it distance?

ML:
If from the well, it might be around 100 meters.

PP 2:
100 meters.

ML:
That is the distance from the well to the beach.

PP 2:
100 meters to the beach, right?  With regard to the disease suffered by the people, if you saw it with your own eyes, what did it look like?

ML:
With my own eyes, it looked like small watery blackheads.

PP 2:
Small, watery spots? 

ML:
Yes.

PP 2:
Did it go red?  Was it red or not?

ML:
Yes, it was reddish. 

PP 2:
Red.  Was it all over the body or only on certain parts of the body?

ML:
There were on certain parts of body, sometimes in the armpits, on the legs, on the head, it went to the entire body.

PP 2:
So, from your knowledge, all these itchiness, headaches, cramps, were they suffered by people in general or were there any certain levels of people who suffered from these diseases?
ML:
Approximately, the [numbers of] young people and old people were similar.

PP 2:
So from all ages, it there was no difference…

ML:
No difference …

PP 2:
There was no any age range, right?

ML:
Correct.

PP 2:
How about your progress?  In your neighbourhood, there were certain roles, perhaps such as leader, kepala jaga (head of the local neighbourhood watch) or anything?

ML:
Which neighbourhood?

PP 2:
Your place?

ML:
Deputy of [Head] Dusun (village).

PP 2:
Head of Dusun?

ML:
The Deputy.

PP 2:
Oh the Deputy, ha?

ML:
Who, me or what?

PP 2:
Yes you.

ML:
Oh no, I am not [the deputy of head dusun], no, I am only an old man in the village.

PP 2:
As an elder, right?

ML:
Yes.  

PP 2:
[Inaudible] How was the development of the children there?

ML:
Where, at Dominanga?

PP 2:
The children development in your area, did you refer it as Dusun Buyat, Kampung Buyat or Buyat Pantai?

ML:
Buyat Pantai.

PP 2:
Buyat Pantai, now, what I want to ask is what about the development of children below  the age of five years there? 
ML:
The development of children under the age of five in Pantai, before we went to Dominanga, was very poor.  It was because their body condition drop everyday and the disease suffered by them varied.  After the evacuation to Dominanga, we will compare the children who live in Dominanga with those who lived at Pantai Buyat. 

PP 2:
Hold on, you mentioned that children under the age of five suffered from various diseases, including itchiness, headaches, cramps.  Were there any lumps?

ML:
Yes.

PP 2:
Did you find it on young children?

ML:
Yes, there were children with itchiness, lumps and blood in their urine.

PP 2:
So, there were children suffering from the diseases, right?

ML:
Yes.

PP 1:
The witness, you have explained that as a fisherman, the fish caught was sold to Kampung Buyat, were those fish also sold to other villages?

ML:
Yes.  I only caught fish. It was the women who sold the fish and the men did not know where they sold it.

PP 1:
O, the men did not know.  You mentioned that you suffered from health problems, right, or lumps and you once went to Jakarta in 2000 for medication.  Since when did you feel that you had a lump in your body?

ML:
I felt that I had a lump in my body in early 2000, only in early 2000.

PP 1:
Early 2000?

ML:
Year 2000.

PP 1:
Did you go to Jakarta for medication in 2000 as well?

ML:
Yes, it was in 2000 too.

PP 1:
Why?

ML:
At that time it was small, I told my friend about this and my friend told me to have a surgery.

PP 1:
It is healed now, right?

ML:
It is healed now.

PP 1:
The witness, you mentioned that you worked on the tailings disposal pipe of PT NMR.  Other than working on the pipe, did you work on any other matter for PT NMR?

ML:
Actually, there was, but I rejected it.  I did not want to be a contractor for coral reef replica, I did not want to work on the making of it. 

PP 1:
O you did not want it anymore.

ML:
Not anymore.

PP 3:
Let me continue, The witness, as a fisherman, if I am not mistaken, did the fishermen make a place for the fish to eat, the place was a bit far out at sea, what was the name?

ML:
Ehmm… keramba?

PP 3:
Yes, karamba, your position when you were fishing was near the karamba, right? So you can get a lot of fish catch, the karamba was made for it, right?

ML:
Yes…yes…

PP 3:
The witness, the position of the karamba, were they around the tailing disposal pipe of PT NMR? 

ML:
We never made any karamba, Sir, so…

PP 3:
Is it difficult…

ML:
It is difficult for me to explain it.

PP 3:
No, I mean, the fisherman made the flowing thing in the sea in order to get the fish gather there, what was that?

ML:
Yes, it is the small boat, isn’t it?

PP 3:
There is a place that is usually made so that you can catch the fish in the surrounding area, because usually the fish eat from that place.

ML:
Yes.

PP 3:
Was the small boat, the position of the small boat near to the end of the pipe?

ML:
There was no small boat located near the end of the pipe, none of it near the pipe.

PP 3:
Why?

ML:
Perhaps, it is because there are no more fish coming near to that place anymore.

PP 3:
So, the position of these small boats was not near to the end of the pipe?

ML:
There were no small boats near the end of the pipe. 

PP 3:
Let me proceed to another issue, you mentioned that the Integrated Team went there, you mentioned earlier that there was a research conducted, did you know where the Integrated Team came from?

ML:
Actually, just after Andini’s case was made public, the team came [to Buyat Pantai].

PP 3:
No, I asked where did the people come from?

ML:
If…

PP 3:
Where do they come from?

ML:
I don’t know, I only know the name as the Integrated Team.  I don’t know where the people come from.

PP 3:
Where did the people come from, did you know where they came from?  You don’t know?

ML:
I don’t know.

PP 3:
I have another question that I would like to ask.  You mentioned that there was a water supply, was it water supply from PT NMR?

ML:
Yes.

PP 3:
Did you know why it was carried out?  What was the reason?

ML:
Yes, in 1999, after we complained to Jakarta, to Newmont and then Newmont took the people from the village of Ratatotok and Buyat, we cancelled the complaint to Newmont, after we got back from Jakarta…

PP 3:
No, The witness …

ML:
There was …

PP 3:
You mentioned that there was clean water supply in Dusun Buyat, I asked since when [did PT NMR provide the water supply]?

ML:
99.

PP 3:
99.  Did you know why?  Do you know the reason why PT NMR supplied the clean water? Is it because there was no clean water or what?

ML:
I don’t know what was their intention of supplying clean water.

PP 3:
You don’t know the reason.

ML:
I don’t know the reason

PP 3:
Or, why didn’t they do it since 1996?

ML:
That’s why I am surprised, why didn’t they do it since 1996?  When we began to have a dispute the case they would then supply the clean water in 1999.

PP 3:
The water supply from PT NMR, where did you take it?

ML:
I took it from a pump in Ratatotok.

PP 3:
A pump in Ratatotok right?

J III:
We invite the Legal Counsel of the Accused I, to ask questions, please.

LMPP:
Thank you Mr. Chairman, you mentioned that you worked as a fisherman before you moved to Dominanga from Buyat Pantai.  Now, at Dominanga, do you also work as a fisherman?  Please answer.

ML:
In Dominanga I haven’t carry out any fisherman activity, only my children do it. 

LMPP:
So, after you moved from Dominanga you don’t have any activities? 

ML:
Not yet.

LMPP:
But, your children continue becoming fishermen.

ML:
Fishermen.

LMPP:
Before you moved to Dominanga, you mentioned that you were a fisherman, correct?

ML:
Yes.

LMPP:
Did you go fishing everyday?

ML:
In Buyat?

LMPP:
In Buyat.

ML:
In Buyat, I was a fisherman, but in 2000 I stopped fishing. 

LMPP:
Very well.

ML:
I hanged to gardening.  However, my children continue fishing until now.

LMPP:
Yes, slowly.

ML:
Yes.

LMPP:
So, until the year of 2000 you were a fisherman?

ML:
Yes.

LMPP:
Fishing?

ML:
Correct.

LMPP:
What year did you begin as a fisherman?  When exactly did you become a fisherman up to the year of 2000?

ML:
Since the first time I went to Buyat I was already a fisherman.

LMPP:
A fisherman until the year of 2000.

ML:
Yes.

LMPP:
You go fishing to the sea everyday?

ML:
Yes.

LMPP:
Fine.  Was it, until the year of 2000?

ML:
Yes.

LMPP:
What did you do after 2000?

ML:
Sorry Sir? 

LMPP:
What did you after 2000?

ML:
Farming, I changed into farming/agriculture.

LMPP:
You changed into farming/agriculture, can we say that your occupation is farming?

ML:
Yes, we planted cassava and coconut.

LMPP:
Very well.  If you went for fishing in the morning, what time did you get back?

ML:
Well, if we left at 5 we went home at 8.

LMPP:
And you caught fish…

ML:
I caught fish.

LMPP:
Did you sell the fish at the same day or the day after?

ML:
We sold it on the same day.

LMPP:
You sold it on the same day.  Does this mean that you never iced the fish, you never put any ice on the fish?

ML:
No, we don’t use ice, we use fire, wood fire.  If we could not sell it we brought it home and we grilled it with fire wood and we sold it the next afternoon.

LMPP:
You never used ice

ML:
I never used ice.

LMPP:
So, it is different with other villagers, because on several hearings, they claimed of using ice. 

ML:
Now they have used ice.

LMPP:
What do you mean by ‘now’ they used ice?  So, now they used ice but before they didn’t?  When do you mean by now?

ML:
I mean from now on.
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ML:
If…

LMPP:
At this moment, you are in Dominanga, you are no longer at Buyat Pantai.  Up until 2000, when you were a fisherman, did you ever use ice for your fish catch?

ML:
If [inaudible], I never use ice, Sir.

LMPP:
So you are different from other people who use ice?

ML:
Later on we would see since the year 2000 any beyond, if the fish were not sold in the market, we would bring it home and bought ice and we stored it…

LMPP:
It means using ice, including yourself too?

ML:
Yes, but I …

LMPP:
Are you also included [in the group of people] who used ice to preserve your fish catch?

ML:
When my children catch fish and it didn’t sell to the market, the fish would then be brought home and [they] used ice [on the fish].

LMPP:
So, the answer is yes, they are using ice.

ML:
Yes.

LMPP:
How much ice did they use?

ML:
Well, it depends on the fish catch.

LMPP:
Did they remove the ice with their hands?

ML:
[They removed the ice] with their hands.

LMPP:
How did it feel when you removed the ice with your hands, usually, where did you put the fish in?

ML:
In a cool box.

LMPP:
Where?

ML:
In a cool box.  

LMPP:
A cool box, so, you remove the ice to the cool box?

ML:
Yes.

LMPP:
With your hands?

ML:
Yes.

LMPP:
Did you also remove it with hands.

ML:
Me, I never touched the ice, Sir.

LMPP:
O…

ML:
[I] never touch the ice.

LMPP:
You never touch the ice?  Who touched the ice?

ML:
Only those that I accidentally saw, not the entire community using ice…

LMPP:
No… No…

ML:
There were probably only 2 people who used ice, they would take the fish and store it.  They would buy the ice, little ice, there were probably only 2 persons use it.

LMPP:
So, you did not touch the ice but the women did, therefore you cannot talk about it? 

ML:
Yes, I cannot.

LMPP:
You mentioned that you were sick but after moving to Dominanga you healed, right?

ML:
Yes, there is a little change.

LMPP:
Very well.  You said you had a lump, true?

ML:
True.

LMPP:
Can you please show the lump?

ML:
It had undergone surgery.

LMPP:
I did not see any lump there.

ML:
It had undergone surgery.  

LMPP:
O, it had undergone surgery.  And now, is it healed?

ML:
I told you earlier it had undergone surgery in 2000.

LMPP:
O and now the lump is healed?  Do you have any lumps in other parts of your body?

ML:
No.

LMPP:
You mentioned earlier, you had suffered from itchiness, have you ever been stung by mosquitoes? 

ML:
Sir, a question should be rational, do not create lousy questions.
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J III:
The witness, it is the right of the Legal Counsel to ask question.  If you wish not to answer it, it is fine.  However, please do not question about it.  You may say I object to answer such question, but please do not say it is a lousy question.  Just reply that you object to it if you object to the question.

ML:
I admit that Sir.

LMPP:
My question is not a lousy question, right?  Have you ever been stung by mosquitoes?

ML:
I have.

LMPP:
Was it itchy?

ML:
Yes it was itchy.

LMPP:
What was the difference between this and the itchiness that you mentioned?  The difference between the mosquito bite and the itchiness that you mentioned?

ML:
The disease?

LMPP:
Yes.  You mentioned itchiness, you also replied that you have been stung by mosquitoes, both caused itchiness.  Now, was there any difference between the itchiness caused by mosquito bites and the one you told us?

ML:
It was the people who suffered the itchiness; I do not suffer from it.

LMPP:
O it wasn’t you who suffered from itchiness, it was the people who suffered from itchiness.  What about cramps, did you suffer from cramps? 

ML:
O, yes I suffered from cramps.

LMPP:
You suffered from cramps.  What else did you suffer similar to the other people? 

ML:
Cramps, I felt my hand loosen.

LMPP:
Itchiness? 

ML:
No.

LMPP:
Headaches?

ML:
Yes, I felt headaches as well.

LMPP:
Very well, you had cramps, headaches, a lump, I want to ask you a question, have you ever went to a doctor during your stay in Buyat Pantai?

ML:
I went to Doctor Sandra.

LMPP:
Did you go to Doctor Sandra, how many times?

ML:
Many-many times.

LMPP:
You have been to see Doctor Sandra many-many times, what did Doctor Sandra say about your disease??

ML:
Doctor Sandra did not explain my disease. 

LMPP:
You asked but Doctor Sandra did not explain it?

ML:
Yes.

 [Recording stopped]

ML:
It may appear again.  So if I run out of the medicine, it would...

LMPP:
Appear again?

ML:
Yes.

LMPP:
So it healed and then it came again, until now how many times did you go to Doctor Sandra?

ML:
I don’t remember how many times Sir.

LMPP:
When you visited Doctor Sandra, what did you complain?

ML:
Well, the feeling of cramps.

LMPP:
The cramps.  Only the cramps?

ML:
Yes.

LMPP:
So, when you complained of cramps, was there any other [complain]?

ML:
No, there wasn’t.

LMPP:
Mmm, so, you did not complain about the lumps?

ML:
I didn’t because it had undergone surgery.

LMPP:
When did you meet Doctor Sandra, before or after the surgery?

ML:
After the surgery.

LMPP:
Ooh after the surgery you went to Doctor Sandra.  Which surgery?

ML:
At that time, it was in Jakarta. 

LMPP:
The surgery was in Jakarta.  So you went for medication first, where was Doctor Sandra?

ML:
Doctor Sandra was at Ratatotok.

LMPP:
You went to Jakarta first and then you went to Doctor Sandra?

ML:
Yes.

LMPP:
Why do you have to go a long distance to Jakarta if there was a doctor there?

ML:
Yes, I was invited to an environmental seminar and then my friends saw the lump and then [they advised me to have]/I had a surgery.  The purpose [of coming to Jakarta] was not to heal the lump.  It was at the seminar when my friends saw the lump and they helped me to have a surgery by a doctor.

LMPP:
I see.  So after you had a surgery then you went to Doctor Sandra?

ML:
Yes.

LMPP:
Did you ever ask Doctor Sandra about the lump and the surgery on the lump.

ML:
Sorry Sir?

LMPP:
Did you ever complain or tell Doctor Sandra about the lump?

ML:
[No] Never Sir.

LMPP:
Never?  Did you particularly complain about the lump to Jakarta?

ML:
No, I didn’t complain about it but they saw the lump.  I did not complain about the lump.

LMPP:
You did not complain but they saw your lump and brought you to the doctor, right?

ML:
Yes.

LMPP:
Oh, I see.  Did you also tell [the doctor] about your headaches?

ML:
Only to Doctor Sandra.

LMPP:
When there was a headache you went to Doctor Sandra?

ML:
Yes, to Doctor Sandra.

LMPP:
Very well.  Other than to Doctor Sandra and the doctor in Jakarta, to which doctor did you go when you were in Jakarta?
ML:
In Mampang Prapatan II.

LMPP:
Mampang Prapatan, who took you to see the doctor there?

ML:
My friend Kevin.

LMPP:
Eh?

ML:
He is also an American.

LMPP:
The American who took you to see the doctor, where did you meet him, is there an American in Jakarta?

ML:
I met him at JATAM (Mining Advocacy Network).

LMPP:
In JATAM, so you met the American at JATAM.  He saw your swelling and then took you to a hospital in Mampang?

ML:
Yes.

LMPP:
Can you mention the name of the American??

ML:
Kevin Dixon.

LMPP:
Kevin Lison.

ML:
Kevin Dixon.

LMPP:
Ooh Kevin Dixon, did you meet him for the first time?

ML:
Yes, that is correct.

LMPP:
He was sympathetic directly to you [although you never meet him before] and took you to see a doctor?  That was very nice of him, don’t you think?

ML:
Yes.

LMPP:
I hope I will also meet him, if I have a swelling.  Well afterward, did you meet another doctor?  You said earlier that you didn’t know what the name of the doctor in Mampang is?

ML:
Yes.

LMPP:
What did he say about your disease?

ML:
He only removed the swelling and sewed up the sore, that’s it.

LMPP:
It was only that, the doctor didn’t say anything?

ML:
No he didn’t.

LMPP:
Ooh, did you meet the doctor again?

ML:
No.

LMPP:
Never, up to the present time?

ML:
Yes.

LMPP:
It was only that, correct, and are you healthy now, I turn to another matter, was there a research conducted by the Government or university that took place Buyat Pantai as far as you know?

ML:
To my knowledge, many people conducted research from 1999.

LMPP:
From 1999.

ML:
Yes.

LMPP:
Was the research conducted by UNIMA, the State University of Manado?

ML:
UNIMA conducted research in 2004.

LMPP:
It did, correct?  In 2004.

ML:
I heard like that, eh I think UNIMA did not conduct any research, to my knowledge only UNSRAT conducted research.

LMPP:
UNSRAT did the research, you don’t know anything about UNIMA?

ML:
[I] Don’t know.

LMPP:
There was a research conducted there, UNSRAT conducted a research there.  Was it relating to health or disease or what?

ML:
It conducted a research only relating to the environment.

LMPP:
Oh, only conducting the research on environmental issues and did they meet the community there, including you?

ML:
No.

LMPP:
I forget, I was just asking about the thing that you already forgot.  Well no problem, if you forget as human being that is acceptable.  All right I continue to the following question, when answering the Panel of Judges’ earlier question, those who went fishing at Pantai Buyat were not only the Pantai Buyat community but also another community?

ML:
Yes, it correct.

LMPP:
Which one had more fishermen fishing at sea, was it Pantai Buyat community or another community?

ML:
Pantai Buyat community had more than any other community.

LMPP:
If it may be simplified, which one, is it 50% or 60%?

ML:
Buyat people is 70%, while out of Buyat people is 30%.

LMPP:
Oh 70% is Buyat people while 30% is out of …..

ML:
Yes.

LMPP:
All right, for the time being, my question is enough Chairman of the PoJ.

J III:
We allow the Defence Counsel of Accused II to raise questions.

MK:
The witness I want to ask you again about your trip to Jakarta in 2000, who financed your trip to Jakarta?

ML:
I was invited to attend a seminar at that time.

MK:
So were you also provided a ticket, or how was it?

ML:
[I was] provided with a ticket.

MK:
Who gave you the ticket?

ML:
It was from JATAM.

MK:
From JATAM, what does JATAM stand for?

ML:
Jaringan Advokasi Tambang (Mining Advocacy Network).

MK:
Oh Jaringan Advokasi Tambang, at the seminar where you were a speaker, were you only sitting and then being asked to speak regarding swelling so that people have sympathy or what did you do then?

ML:
The seminar was relating to the environmental issue, so we only heard.

MK:
You were invited only to sit and then show the swelling?

ML:
No.

MK:
How did could Kevin Dixon know about the swelling?

ML:
When we were in JATAM Office, they saw that I was suffering from lump.  They were concerned, but I did not complain about that.

MK:
Ok, other than attending the seminar in Jakarta regarding the environment what other city did you attend seminar, perhaps in Manado?

ML:
Yes I did.

MK:
Perhaps in other city?

ML:
Many cities.

MK:
Was that Denpasar, Makasar, or perhaps abroad too?

ML:
What?

MK:
Or perhaps you went to abroad too?

ML:
No.

MK:
You remember the name of Kevin, right?  Ok, I have enough and thank you.

HT:
Thank you, the witness, you mentioned earlier that those who caught fish were not only Buyat people, was that correct?

ML:
Correct.

HT:
Approximately 70% was from Buyat’s people, 30% was out of Buyat people?

ML:
Yes, correct.

HT:
Were they also people from Ratatotok?

ML:
They were.

HT:
They were.  My question is, were their catch fish sold at Buyat market?

ML:
Yes at Buyat market.

HT:
How many markets near the Buyat market are there?

ML:
There are two markets, Buyat and Ratatotok markets.

HT:
Ratatotok and Buyat, which people came to the market?

ML:
It was Buyat people who came to the Buyat market and it was Ratatotok people who came to the Ratatotok market.

HT:
Do you know there were health complaints suffered by the communities of Buyat Pantai and also suffered by the communities of Totok village or Buyat village?

ML:
As far as I know, yes there were complaints.

HT:
Were there many people complaining?

ML:
Yes. 

HT:
Did they also leave for Jakarta?

ML:
They did not go to Jakarta, only the Buyat Pantai community left for Jakarta in 2004.

HT:
Only Buyat Pantai community left for Jakarta, ok.  I want to ask, you mentioned earlier, from whom did you know that the Integrated Team came there?

ML:
After the police team completed the research, then the Integrated Team also conducted research.

HT:
Did they say that they were from the Integrated Team, from whom did you know the Integrated Team?

ML:
When we were at Pantai Buyat we saw them carrying out the research, so we only asked them where they came from, they said that they were from the Integrated Team, we only know that.

HT:
Oh they said that they were from the Integrated Team, when was that?

ML:
In 2004.

HT:
What month was it?

ML:
I forgot what month.

HT:
However, [it was] after the police team came?

ML:
After Mabes Polri conducted …

HT:
How long did the Mabes Polri stay?

ML:
I already forget Sir.

HT:
Ok.  I want to ask you, in 2004 there was a fishing competition sponsored by Newmont there, did you know about this?

ML:
Yes.

HT:
Were there many fish caught?

ML:
To my knowledge, one of my sons took part the competition.  He caught many fish with swelling.

HT:
Many fish with swelling.  I heard that it was your son who turned out to be the winner, is that correct?

ML:
Yes.

HT:
Thus your son caught many fish, was that so?

ML:
It was not many, Sir.

HT:
However your son was the winner, right?

ML:
He caught only several kilograms if we compared to before the company’s operation?

HT:
How many kilograms did your son fish at that time?

ML:
I heard it was 15 kilograms.

HT:
From what time was it?

ML:
From at 6 till 11.

HT:
At 11, there were15 kilograms caught.

ML:
11 kilograms, if I am not wrong.

HT:
Was it caught by using a fishing rod?

ML:
[it was] Caught by a fishing rod.

HT: 
It was not gotten caught right, it is enough and thank you.

PS:
Your Honor, with the permission of Your Honor we proceed this question.  The witness please listen well this is not a seminar, you have taken an oath, you should give actual information, what you know.  The witness do you have any family relationship with Yahya Lombonaung, who is he?

ML:
He is my own son.

PS:
Is Yahya Lombonaung also a witness in this case?

ML:
I don’t know whether he is a witness.

PS:
I let you know in this case, your son Yahya Lombonaung is a witness.  Has he ever been caught by the police because he stole PT Newmont’s oil?

ML:
Correct.

PS:
Did you get angry with PT NMR because of that matter?

ML:
I did not get angry with PT NMR because of my child’s action.

PS:
So you did not get angry, right, peace in heart.

ML:
I objected after the decrease in fish catch and the community conducted such unethical thing/behaviour because of …

PS:
It is enough my question is already answered.  Then you said previously that Ahyani Lombonaung is also your daughter?

ML:
Yes that is correct.

PS:
Was she a witness yesterday?

ML:
Yes, right.

PS:
She was also a witness in this case, what is your relationship with Surtini Paputungan?

ML:
There is no relationship whatsoever because I am from Sangeh and she is from Mongondow.

PS:
Is she your wife’s sister in law?

ML:
She is my wife’s sister.

PS:
It is calm to answer, I can’t believe it, you didn’t know what is family relationship between your wife and her sister in law?

ML:
Yes, correct.

PS:
She will be a witness here, later we ask her and your statement conflicts with her statement, so it is not good, this is the fasting month of Ramadhan.

ML:
Right.

PS:
What about Nurbaya Pateda, do you have any family relationship with her?

ML:
She is my brother’s daughter.

PS:
This means that she is your niece?

ML:
Yes, my niece.

PS:
She is also as a witness in this case, what is your relationship with Mrs DDjuhra?

ML:
She is my sister.

PS:
Thus almost all witnesses are your relatives.

ML:
Because they are victims until …

PS:
I am not asking about victim, but all of you have family relationship?

ML:
Oh yes.

PS:
So did you establish a Non Governmental Organisation/NGO in the area of Buyat Pantai?

ML:
I never establish a NGO, I am a resident.

PS:
However you are not a member of one of NGOs.

ML:
I have only seen what was happening in my environment.

PS:
My question is whether or not you are a member of NGOs?

ML:
Never.

PS:
Ok, enough, the answer is very easy.  I wish to read a letter before we show it to Your Honor?  Should we exhibit it first before reading the letter?

J III:
Whose letter is that?

PS:
It is the relevant letter to this case?

J III:
Is the letter relating to …

PS:
Because it is relating to this case.

J III:
Please show the letter whether he knows it?

PS:
All right.

 [the letter was shown to the witness]

PS:
The letter that was shown to you is your signed statement letter as a witness in taking samples of fish, water, sediment from Buyat Bay.

ML:
Right.

PS:
And the samples were divided into two parts which was partly given to the Police and another given to PT Newmont Minahasa Raya, is that right?

ML:
Right.

PS:
Did you know why should they be divided into, what was the purpose?  If you know, say yes, if you don’t know, say no.

ML:
I did not know the objectives and purposes of distribution, it was they who knew about it.

PS:
Well.

ML:
I only saw that the samples were divided into two parts.

PS:
It was divided into two parts one for the Police and other for PT Newmont.  Did you sign a minutes of taking of sample prepared by the Police?

ML:
At that time, I remembered that I might have joined in signing the minutes.

PS:
Joined in signing the minutes, right.  When you were also a witness, did you know the contents of your signed statement?

ML:
Yes, I read the content at that time.

PS:
Was the content read, did you know the meaning of the statement?

ML:
I did not understand very much.

PS:
You did not understand very much, I give you an example, do you know pornography?

ML:
What?

PS:
Do you know what is pornography?

ML:
Is pornography is an educative language, right?

PS:
My question is do you know or not?

ML:
Yes I know.

PS:
You have signed the statement letter but you did not know what is its meaning, correct?

ML:
Yes, I don’t know.

PS:
So you only signed the statement letter but what was the content thereof you did not know?

ML:
I don’t know.

PS:
All right, we show you again the minutes of taking of samples of evidence that are in the dossier, Your Honor we request confirmation from The witness because this is the taking of evidence, we want to reconfirm this letter to the witness in front of the bench.  Thank you.

 [the Defense Counsel for Accused I and II approached the bench of  the PoJ]

PS:
You mentioned earlier that you didn’t know the content but you signed the minutes, it was said that in taking the sample, perhaps you knew or you were on board that the sample was filled by NHO3, do you know what is NHO3?

ML:
Don’t know.

PS:
Don’t know, but have you seen that?

ML:
I have.

PS:
Did you join on board?

ML:
I did.

PS:
You joined, right, but did you see that there was something scattered, is that so?

ML:
We saw there was something scattered but I didn’t know what that was.

PS:
Is that so?  When they took sample of water underneath the sea, when the divers finished taking the water, to whom was the water given?

ML:
We did not use any divers, we used equipment for taking samples of water for the Police. There were divers diving but I didn’t join the fish boat, I was on a speed boat with Newmont’s people.

PS:
However the minutes states that 1 plastic tube containing sample of water with a volume of 1 litre at a depth of 40 meters in coordinate of blank and then Mansur signed the minutes but you didn’t sign?

ML:
I was not on board.

PS:
So you signed the minutes that you did not participate to take the sample, was it correct, The witness?   The minutes states that you have admitted your signature and caught the octopus, did you individually or did other people catch the octopus.

ML:
The one who caught the octopus might be my son, not me.

PS:
Oh I see, however the one who signed the minutes was you.  But this is minutes of re-taking sample, so the Police said that you participated the taking of sample while you mentioned that the taking of sample was not you but your son, right, who took the sample?

ML:
I don’t know.

PS:
However it was not you who took the sample, is this correct?

ML:
Yes, correct.

PS:
It is correct, it was not you who caught the octopus.

PS:
Back to your daily life in Buyat.  You said earlier that you came to Buyat to follow your parents, you didn’t know what was your property, your answered like that when the judge asked?  However when you joined to stay there up to the present time before moving to Dominanga, did you have an occupied area belonging to you, whether or not you had land?

ML:
Yes I had my own garden.

PS:
You have your own garden there.  Was it at Buyat Pantai or another place?

ML:
At Buyat Pantai and in Tanjung Buyat. 

PS:
Oh you know Tanjung Buyat, right? 

ML:
Because my garden is located there.

PS:
You know Tanjung Buyat, right, was your residence located at Buyat Pantai village, is that correct?

ML:
Yes, correct.

PS:
You stated previously that the fish were sold in Desa Buyat market, right?

ML:
Correct.

PS:
Buyat Kampung is the term?

ML:
Yes.

PS:
Is that different, that is a different regency?

ML:
It only differentiates the hamlet.

PS:
But which regency does Buyat village include?

ML:
Bolmong.

PS:
Bolmong right, Bolaang Mongondow.  Do you know which area you are living in now?

ML:
It already has a legal certainty, it is not necessary Sir.

PS:
As you have known.

ML:
As far as I know, it was Buyat people who were staying there.

PS:
No, what area does it include?

ML:
I don’t know.

PS:
That’s it, if you know say yes, but that is of course different between Buyat Pantai and Desa Buyat or Dusun Buyat?

ML:
Yes.

PS:
You have admitted earlier that other community felt itchiness, can the itchiness be felt or seen?

ML:
If I, I only saw.

PS:
What form can the itchiness be seen?

ML:
It contained pus, spots, it is suffering from stifling heat.

PS:
This means that you saw scabies, pus but whether it is itchy or not, you don’t feel itchy but the people suffering feel itchy.

ML:
Those who felt itchy were the people who were suffering from the disease. It means that they complained.

PS:
It means that you said what was complained by another people. So you give information what was said by another. Yes good.  Have you obtained upgrading from NGO that coastal life must be managed like this or how, is it often, ever or never?

ML:
Yes I have obtained many upgradings.

PS:
And have you often obtained aid for example from NGO such as rice, food, clothes and etc?

ML:
Aid from NGO?

PS:
For example from Taufik Kiemas and SBY?

PP 2:
Pardon me the PoJ, the question is already too far.  What we will prove in the indictment, so we request eee...

PS:
Well we cancel our question.

J III:
The Defense Counsel, please raise your question leading to the point relating to this case. 

PS:
Thank you Your Honor.  I did not remember before what year did you come to Buyat, when did you start staying in Buyat?

ML:
82.

PS:
82, Desa Buyat Pantai was often flooded, wasn’t it?

ML:
In 1982, it sometimes became flooded.

PS:
It sometimes flooded, right.  Have you received aid in the form of nets for catching shrimps from the Regional Government Bolong Mongondow?

ML:
I never received aid in the form of net for catching shrimps, I don’t want it.

PS:
All right, it is not necessary for us to cancel.  What was your daily consumption, was it similar to your wife, children, did you eat the same food or this one eats beef, that one eats fish and vegetable, did you eat the same food together?

ML:
We ate the same food.

PS:
All of you ate the same food.

ML:
There is no difference.

PS:
However their complaints were different, most of them felt itchy, the other felt swelling, they were suffering from different complaints.  All right, you said previously when PT NMR held a fishing competition, there was around 15 kilogram of fish caught, were you involved in the competition?

ML:
My son.

PS:
Please use microphone.

ML:
My son was involved in the fishing competition.

PS:
Oh it was not you?

ML:
No.

PS:
So you didn’t see how many kilograms your son had caught?

ML:
It was my son who told me about it.

PS:
Again you mentioned what was said by another.  All right, you worked for Newmont, right?  Have you seen the tailings or not?  What was the form of the tailing that came out of the end of the pipe?  Have you seen it or not?

ML:
None of us saw the tailing going out from the end of the pipe, we only saw when the pipe was broken [inaudible].

PS:
When the pipe was broken, did you see it?

ML:
Yes I saw it.

PS:
What color was it?

ML:
It was rather yellowish.

PS:
It was rather yellowish, wasn’t it?  Are you sure, the witness, that it was yellow like your clothes?  Is that so?

ML:
Yes but it was mixed with the color red.

PS:
But did it look like gold?

ML:
It did not look like that, it was like mud.

PS:
The color that we want…

ML:
Yes it was mud, perhaps Newmont will describe in detail about the color.

PS:
No, we only want to know what you have known, not from Newmont.  In respect of tailings, you might have seen it, please explain it to us.  Have you seen it or not? You mentioned earlier that there was Tanjung Totok, I want to exhibit you this map.

ML:
Tanjung Buyat Sir, don’t get me wrong…

PS:
Tanjung Buyat right, I show you that this is Pantai Buyat which on this side is Tanjung Totok eh Tanjung Buyat?

 [PS showed a slide]

ML:
At the Bay.

PS:
It can not be seen here?

ML:
Yes, near ….

PS:
Here?

ML:
Tanjung Buyat is there.

PS:
Which Tanjung Buyat, the one which forms a peninsula?

ML:
The previous one …

PS:
This one?

ML:
No.

PS:
This one.

ML:
Yes, that is.

PS:
Oh, this is Tanjung Buyat, that is Tanjung Buyat that you know, we will find the map where the location of Tanjung Buyat is.  The witness, is this correct Buyat River, this is your village, right ?

ML:
Correct.

PS:
It is correct, is this the correct Pantai Lakban?

ML:
Correct.

PS:
Did you catch fish here or where?

ML:
Where?

PS:
Is this Pulau Racun.

ML:
Yes.

PS:
Where is the boundary of fishing everyday before Newmont’s operation?

ML:
Before Newmont’s operation it was in the Bay.

PS:
Here?

ML:
Yes.

PS:
So after its operation have you went fishing at the sea of Maluku?

ML:
Yes, correct.

PS:
This sea was a depth of 3000 meters, have you caught fish here?

ML:
Yes.

PS:
How many miles is this, thousands?

ML:
We did not know how many tens of miles.

PS:
Oh you did not know, well it is enough.  However is this Pantai Buyat?

ML:
Yes.

PS:
Is this Tanjung Buyat, isn’t this?  Is it correct The witness?

ML:
That is correct.

PS:
Is this right, isn’t this?

ML:
Yes.

PS:
Well.  You may see this map, is this correct Desa Buyat, isn’t this.  This is a road and the choke?

ML:
Yes correct.

PS:
It is correct, what is this?  Is this Buyat River, isn’t it?

ML:
Correct.

PS:
It is rather on the right, going down and on the right?

ML:
Correct.

PS:
If Buyat River floods that could overflow till here, is that correct?

ML:
Correct.

PS:
Until this village?

ML:
Yes.

PS:
Is it correct, and it will bring mud from up here, right?

ML:
Correct.

PS:
Where did you take potable water, was it here, behind this.  Was it behind this village, was it Buyat River?

ML:
Before Newmont was there, it was at the river bend.

PS:
Was it in the bend?

ML:
Yes.

PS:
How many meters was it from this river?  How many meters was it from the beach to the reservoir?

ML:
It was approximately 100 meters.

PS:
Is here not salty water? 

ML:
If we dig, it would be fresh water.

PS:
It was fresh water, correct.  It means that salty water does not flow into your area which..

ML:
If it is tide, the water is salty.

PS:
Did you find tailing in drinking water?

ML:
I do not know.

PS:
You didn’t find, correct, ok thank you.

RBN:
Pak Mansur I have some questions, the first question is, is your daughter still sick now, or she is getting better now?

ML:
When my child Ahyani was witnessing until now she is still sick. 

RBN:
Yes, I realise that I know that one time I got a call from Messel and they asked if we would support surgery for her to be able to take her kidney stone.  And up to now nobody accepted that services and I am wondering why no body wants that.

ML:
Oh I don’t know who rang you on the phone.  We never contacted anyone.

ML:
Oh that is the business of the Puskesmas clinic.

RBN:
They never took her to the services, is that correct?

ML:
Yes, never.

RBN:
Thank you, Pak Mansur the next question I have is I was not here at that time but I was informed that there was a meeting in Tondano in early 1995 and I was told that yourself, Pak Anwar, with members from LBH and WALHI had a planning meeting to make a campaign against Newmont is that correct?

RBN:
1995.

ML:
I cannot recall.

RBN:
Ok.  Well anyway in, I believe it was 11 August 1995, with LBH there came allegations that they wanted to make a lawsuit against PT NMR for killing the fish because of the impacts of tailings but yet we had not started operations and we did not start until 23 March 1996 which is almost a year before we actually started operations and this was by the 32 of Buyat Villagers.  Were you part of that?

ML:
I am confused as I was never present in that meeting.

RBN:
Ok, thank you.  You stated that you have been many places Jakarta, Bali, Ujung Pandang.  Can I assume that you have been getting support from those organisations to assistance out?

ML:
Oh I got no assistance whatsoever from the NGOs.

RBN:
I got some pictures here that were taken in 1999, I believe that at least one is Anwar and can you show the next one please also.

RBN:
And people have been travelling to the United States and you are getting support from people in the Jakarta for medical service.  Who is paying for all the tickets and for all the activities?

ML:
I cannot explain, I apologize if you want to ask about this, don’t ask me but you can ask to the person concerned.

RBN:
Ok, that’s all questions I have.

J III:
It is enough.

RBN:
I guess in response to the statements I have probably three, one is you stated that the pipe was installed where the end of the pipe is pointing back to the villagers, I believe that is incorrect and I do not accept that.

RBN:
The second is the allegations of loss of fish, the same allegations that occurred at least one year before we started operations, I see no connections between that with NMR tailings.

RBN:
That’s all.

PS:
You stated earlier that there was an American who took you to see a doctor. Did you know him?  Is this his photograph.

ML:
Yes correct.

PS:
Well, thank you.

J III:
This is enough.  I remind the Judge and Defense Counsel, when raising the previous questions regarding the edge of pipe.  Before continuing the question about form of the pipe and etc, first ask whether he has dived or seen the edge of the pipe.  If so we just continue what form the pipe was, if we directly ask whether the edge of the pipe re-enters into beach, while we never ask the witness himself whether he has seen the edge of pipe from the disposal of Newmont’s tailing, if so, just continuing where was the direction of pipe, whether or not does the pipe turned to the beach.  However if we have not asked whether he has seen the edge of the pipe then we raise some questions as if he has seen the edge of the pipe, this can be misleading.  Thus I request when raising questions do it  step by step.  If we are talking about the edge of the pipe whether he has seen it, if so or if he has only heard news, just continue telling the edge of pipe, so we cannot directly ask about that.  It means next time when raising questions it must be in stages whether or not he has seen, then it is followed by some questions.  This is only a warning, we ask you the Accused, any objection.  I think the examination of this the witness is complete we thank you for your attendance, let us hear the next witness.
PP 1:
The next witness is Surtini Paputungan.
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Surtini Paputungan

J III:
The witness, your statement will be heard as a witness?  What is your full name?

SP:
Surtini Paputungan.

J III:
Where were you born?

SP:
At Buyat Pantai.

J III:
Oh were you born at Buyat Pantai?

SP:
Yes.

J III:
Oh I see, what date or when?

SP:
On 14 July 1972.

J III:
What is your occupation?

SP:
I am a housewife.

J III:
Oh you are a housewife, what is your religion?

SP:
Islam.

J III:
Where do you live?

SP:
I lived previously at Pantai Buyat.  We have moved to Dominanga Village.

J III:
What is your education?

SP:
My last education is Senior High School.

J III:
You are Senior High School, right, can you read and write?

SP:
Yes.

J III:
Do you know the Accused Richard Bruce Ness?

SP:
Yes.

J III:
You don’t have any relationship, correct?

SP:
Yes.

J III:
Your statement will be heard as a witness.  First, you will take an oath according to your religion. Are you willing?

SP:
Yes, I am willing.

J III:
Please stand up.

 [The witness took an oath]

J III:
So you took an oath, right.

SP:
Yes.

J III:
You should only be afraid of the Almighty, moreover this is fasting month of Ramadhan.

SP:
Yes I know that Sir.

J III:
It is not necessary to explain again, you already understand, right? 

SP:
Yes.

J III:
You said earlier that you were born at Buyat Pantai, this means that the one who came there for the first time were your parents, right?  What is your parents’ name?

SP:
The late Tongkut Paputungan.

J III:
From where did your parents move to Buyat Pantai, where did your parents live before?

SP:
I don’t know Sir.

J III:
Oh you don’t know, right.

SP:
Yes, to my knowledge, I lived at Pantai Buyat.

J III:
Yes, it is not that, I don’t know that you lived at Pantai Buyat.  However your parents never told you that they were from Bitung and moved here, Gorontalo or Mongondow?

SP:
My parents originally came from Mongondow.

J III:
Oh I see, they didn’t move from Bitung to Pantai Buyat?

SP:
Mongondow.

J III:
They moved to Pantai Buyat.

SP:
Yes.

J III:
Have your parents informed you when they moved to Pantai Buyat?  What year, they informed you, didn’t they?

SP:
I remember I asked my mother what year she stayed at Pantai Buyat not moving to, but staying, she answered in the seventies.

J III:
In the seventies, right, what year were you born?

SP:
In 1972.  In1972.

J III:
Not so long, you were born after moving there, right, you have a husband and children, right?

SP:
Yes.

J III:
Do you have your own house or do you live with your parents?

SP:
I have my own house after I got married.

J III:
You have house, you got married and then you separated from your parents.  As far as you know, what year did you stay there, did PT Newmont commence its operation?

SP:
I know that PT Newmont Minahasa Raya disposed of its tailing in 1996.

J III:
Oh you know when they disposed of tailings?

SP:
Yes.

J III:
You don’t remember when Newmont’s plant was established?

SP:
Yes, I don’t remember.

J III:
When did the tailing disposal commence through the pipe, what year was it as far as you know?

SP:
In 1996.

J III:
In 1996 right?

SP:
Yes.

J III:
You have said in 1996, how many heads of household were there at Buyat Pantai?

SP:
There were more than 50 heads of households when the company started there.

J III:
Is that so?  More than 50 heads of household?

SP:
There were 75 heads of household before we moved to Dominanga.

J III:
No, I did not ask about that.  My question is, when PT Newmont discharged tailings into the sea. You remember that it was in 1996 at Pantai Buyat, how many heads of households lived at Pantai Buyat?

SP:
53 heads of households.

J III:
53 heads of households, right, then where did the community’s activities take place such as taking a bath, taking drinking water, washing dishes and rice and etc?

SP:
In the river.

J III:
In the river, what is the name of the river?

SP:
Buyat River.

J III:
 I see, did you take the water from the edge of the river?

SP:
Yes.

J III:
Has the water that is used been examined whether or not it is suitable to be used, has any agency examined the water?

SP:
Was it conducted after disposing of the tailing?

J III:
I mean whether the examination was conducted after or before, has there been any examination of the source of water that you used.  The name is bay, right, is it appropriate to be used?

SP:
I don’t know.

J III:
To your knowledge there was no examination conducted after 1996, you said that PT Newmont discharged tailings into the sea, what happened, what did you experience then?

SP:
In 1996 PT Newmont discharged tailing into Pantai Buyat, because my husband and I caught hatchlings.  I saw many dead fish in 1997, but I didn’t know the cause.

J III:
Wait, the commencement of the tailing disposal was in 1996, the result was just seen in 1997, many hatchlings were found dead?

SP:
Yes.

J III:
However you didn’t know what was the cause of the dead hatchlings, have you complained it to the fishery office?

SP:
We asked the company why were many fish found dead.

J III:
Oh you asked the company right?

SP:
Yes.

J III:
Didn’t you ask the fisheries office for examination?

SP:
No I didn’t.

J III:
Oh what was the company’s answer when you asked about that?

SP:
Oh perhaps because some people caught fish by using explosives, as far as we know, David Sompie said that tailing disposed could not influence the environment, sea and health issues, therefore we asked the company about that issue.

J III:
Let me explain, if it is like that, this must be examined in a laboratory.  So someone cannot say that this is pollution, this is not, it must be examined in a laboratory, we just need to know certainty thereof, right?

SP:
Yes.

J III:
Even though who said that it is not pollution and who said that it is pollution, to ensure that the examination must be carried out in a laboratory, we can believe in what people say?

SP:
Yes.

J III:
However the fisheries office did not give any opinion why the hatchlings were dead?

SP:
It was not only dead hatchlings but also tandipang fish, bete-bete fish were found dead.

J III:
So before tailings were discharged into the sea, there were no fish found dead there?

SP:
There were not, Sir, to my knowledge since I was 8 years old I lived with my parents having a source of income there and it never happened.

J III:
Yes, this must be answered by conducting an examination, to find out what was the actual cause of the dead fish, right?

SP:
Yes.

J III:
Thus we cannot assume that this pollution is caused by this, one cannot say this, we must conduct a research scientifically.  No examination was conducted on what was the cause of the dead hatchlings?

SP:
No examination.  I reported about another fish to the company, no response from it.  They only promised that they would examine it in a laboratory.

J III:
However there was no result.  They only promised.

SP:
Yes, promised only.

J III:
Besides this, what did the community experience there, what were they complaining about?

SP:
My complaint, the first is health issue.

J III:
Ooh.

SP:
My health and income issues.

J III:
Oh yours income decreased?

SP:
Yes.

J III:
What do you mean health?

SP:
I was ill and even I experienced paralysis.

J III:
You experienced paralysis, did you check it to doctor?

SP:
Yes I did.

J III:
What was the cause of the paralysis?

SP:
I don’t know.

J III:
Oh the doctor did not inform you, right, what a mysterious disease?

SP:
Yes.

J III:
You experienced paralysis but you no longer experienced paralysis, right?

SP:
Thank God after moving I did not.

J III:
Oh after moving you no longer experienced paralysis?

SP:
Yes.

J III:
However you are still experiencing paralysis but this is getting better?

SP:
If I didn’t take medicine, I was not able to walk.

J III:
Oh you became dependant  on medicine, who gave you the medicine?

SP:
Doctor.

J III:
Yes, what is the doctor’s name?

SP:
Her name is Mercy.

J III:
Oh her name is Mercy right, but she gave medicine but she didn’t inform you what kind of disease you have, is that so, a doctor usually gives medicine in accordance with someone’s disease, if it is the flu, a doctor of course gives medicine for flu, the doctor said that you experienced some signs of paralysis, as to what type of disease, she didn’t inform you, right?

SP:
The doctor has not informed me yet because the examination was not carried out at an early stage, I examined my health at the near by Public Health Clinic.

 [Recording stopped]

SP:
To overcome the pain.

J III:
O were you given medicine to overcome the pain?

SP:
Yes.

J III:
This means that it didn’t stop the pain, only to overcome the pain?

SP:
Yes.

J III:
O I see, did you have a stock of the medicine till now, if you feel pain you just take the medicine, if you don’t feel pain, you don’t take it, was it this kind of medicine?

SP:
Yes.

J III:
O I see, you have moved to Dominanga, do you still take the medicine?

SP:
Yes I took medicine 1 tablet a week. 

J III:
Did the doctor give you medicine stock for example for 3 months, this is medicine for 6 months?

SP:
No.  The doctor gave medicine in accordance with this, taking it for 3 days.

J III:
Is that so.

SP:
Yes.

J III:
However the doctor didn’t inform you of what was the kind of disease, was it caused by pollution or by cleanliness or because of food pattern and insufficient nourishment, there was no agency or NGO which conducted research on what you and other people experienced relating to the signs of paralysis as you mentioned earlier, there was not any conclusion on the disease?

SP:
Yes, there was a doctor from Manado who was invited by WALHI Jakarta, at that time I was sick and the doctor took my blood sample and an analysis thereof found Arsenic and Mercury in my body.

J III:
O, there was Arsenic and Mercury found in your body, did they say why Arsenic and Mercury were found on your body, now did they enter into your body?

SP:
I don’t know Sir, because we eat fish there, to our knowledge the sea was already.

J III:
O, because of eating fish, so your body contains Arsenic and Mercury, right?

SP:
Yes.

J III:
Yes.  Who said about that?

SP:
Yes, as far as we know, the Government stated that our sea was polluted.

J III:
O is that so, which government is it?

SP:
The Central Government, Integrated Team.

J III:
O, there was the central government, did the central government prohibit eating fish taken from Buyat?

SP:
The Government prohibited it.

J III:
O, it did.

SP:
Yes.

J III:
What year was that, who said about that?

SP:
In 2004.

J III:
O, did the Government announce to the Buyat community not to eat fish taken from Buyat Bay, right, was the announcement like that?

SP:
It was announced.

J III:
Did the Government announce like that?

SP:
Yes.

J III:
Was it announced by the Government, from sub district, or kelurahan [village office] or from …

SP:
We only saw a show on television, it was the central government who broadcasted.

J III:
Okay.  Afterward, did you stop eating fish taken from Buyat, is your husband a fisherman?

SP:
Yes.

J III:
Did you stop catching fish because of the Government’s prohibition?  You said earlier that the Government prohibited fishing at Buyat, but your husband still catch fish, doesn’t he?

SP:
Yes he still catches fish.

J III:
You still catch fish, right.  If not, where do you earn your income, is it correct that you were still catching fish?

SP:
Yes.

J III:
Where were the fish sold?  

SP:
At Buyat and Ratatotok Villages.

J III:
The Government said that we may not eat fish, we take pity on the people of Buyat and Ratatotok villages, they will suffer from diseases?

SP:
Yes.  Because from where we earn money to buy our food, while the area of our fish catching is far.  To my knowledge when I was a child living with my parents, they caught fish at the seashore, but after PT NMR’s operation we had to fish farther at sea Sir.

 [The audience cheered]

J III:
Ma’am, I request the audience, not to be emotional, this is the fasting month of Ramadhan, please be calm Ma’am.

SP:
I am not emotional Sir.

J III:
What I ask you answer.  Logically the Government said that fish taken from Buyat may not be eaten.  If we sell fish to Ratatotok people, they will suffer from the disease.  We will be sinful what I mean is that, why were they sold.  You should catch fish in the unpopulated area, then sell them to the community so that they do not suffer from the disease.

SP:
Yes.  Previously we only fished around the Buyat but as I mentioned earlier the sea became polluted and we no longer eat fish.  My husband went fishing farther at sea.

J III:
O I see, if we are not allowed, fish were polluted at Buyat Bay, then we continue to fish but sell them to other people. We are sinful, right?

SP:
Because the area where we catch fish is already far away.

J III:
So you catch fish not at Buyat Bay, right.  Then the fish were just sold, is that so Ma’am?  So after being informed that Pantai Buyat was polluted, did you still eat fish taken from Buyat?

SP:
Yes we eat fish.

J III:
You mentioned that Pantai Buyat was polluted?

SP:
Yes even though Buyat was polluted if we don’t eat fish, the food is not delicious.

J III:
O I see.  What year was Buyat polluted?  Do you still eat fish?  How many years did you not eat fish till you move to Dominanga?

SP:
We stopped eating fish until we move to Dominanga.

J III:
O I see.  What year was Pantai Buyat became polluted, year of ninety ..?

SP:
2000.

J III:
Oh in 2000?

SP:
2004.

J III:
O, it was announced in 2004 that Pantai Buyat was polluted.  We may not eat fish taken from Buyat.  Right.  As of that time you didn’t eat fish from Buyat, what did you eat, o you continued to eat fish taken from there, right?

SP:
Eat fish.

J III:
I don’t have any choice, there is no food anymore.  What was the result of continuing to eat fish taken from Buyat, was your disease more serious or how was it?

SP:
Essentially we didn’t know Sir, it was not ant that directly bites.

J III:
O I see.

SP:
I just feel pain, it is the fish that we ate.

J III:
There were people who made keramba-keramba [fish traps] at Pantai Buyat?  Do you know Keramba?

SP:
Keramba?  I don’t know Sir.

J III:
Do you know Bagan [net that is permanently placed at the sea] to catch fish …

SP:
Yes bagan…

J III:
You know, right.  Was there any bagan at Buyat Bay?

SP:
No.

J III:
There was no bagan there.

SP:
There was a bagan there previously but now there is no bagan.

J III:
O, there was a bagan previously, after it was said that Buyat Bay was polluted, there was no bagan?

SP:
Yes.

J III:
Is that so.  Did you and your family have any health problems?

SP:
Yes.

J III:
When you were at Pantai Buyat?

SP:
There was.

J III:
What kind of your health problem do you have?

SP:
First I felt dizzy, 

J III:
Dizzy.

SP:
Headaches.

J III:
Headaches.

SP:
Cramps, even what I mentioned earlier I experienced paralysis and it did not only happen to me but also to my child and other families.

J III:
Yes, you have examined your health, right, what kind of disease was it?  We come back to the previous matter

SP:
We have examined our health at the Public Health Clinic near Buyat, they only gave medicine to cure the disease …

J III:
However they didn’t mention whether this was a skin disease because of the lack of cleanliness, drinking unhealthy water.  Was there anyone who examined what was the cause of the disease suffered by the Buyat Pantai community, there was no research?

SP:
No.  Several people, my child and I also examined our health at PT NMR’s clinic. I didn’t remember what year it was, they took samples of our blood, hair, nail, faeces, urine. I asked the doctor “doctor what are the samples for, we don’t know what they are for, this was for examination in a laboratory.”

J III:
Yes, for examination in a laboratory, this is correct.  

SP:
Sir, why is it, if our blood samples were taken, would the result be announced or could we get the results directly?  If your blood and child were really polluted, I don’t want to meet you and other friends any more. I asked him his name.  His name is Ketut Kenala.  If your and your children and other people’s bloods were really polluted, I don’t want to face all of you anymore.  

J III:
O is that so what did the doctor say.  How cruel this doctor is.

SP:
Actually after I took or heard the result of my blood, the doctor was not there anymore.

J III:
If the doctor said that, he violated his oath, right?  It is a doctor’s duty to cure sick people, if he makes threat like that he is not a doctor.  Actually he breached his oath.  Did you or your family check your health out side Sulawesi Utara e.g. in Jakarta or where, to answer what symptom of you and your family suffered?  Have you and your family left for Jakarta or another town to examine what disease you are suffering from?

SP:
I left for Jakarta in 2000. I remember in 2001 Solidaritas Perempuan from Jakarta took me to check my health in Jakarta, I took medicine there to stop the pain…

J III:
Which hospital did you check your health?

SP:
Cikini.

J III:
Cikini, other than Cikini?  Is it Cipto, isn’t it?

SP:
Carolus.

J III:
Cikini and Carolus.

SP:
Yes.

J III:
What did the doctor say about the examination result of your health, was it also confidential?

SP:
I don’t know clearly, all this can be seen in the photo as to the one who took and accompanied us, it was doctor Jane of Suara Nurani, I didn’t know about the examination because they directly met the doctor.

J III:
O I see, you don’t know those examination were carried out in Jakarta to date, what was the actual disease, what was the cause you don’t know till now right?

SP:
Yes.

J III:
O I see.

SP:
My son Aldo Dolongseda, 1 year old had haematuria, if he urinated he was in pain.

J III:
O is that so.

SP:
When I was examined I asked the result, the doctor said that he must reduce eating oily food and snacks.

J III:
O who said about that, was it the doctor?

SP:
The doctor said, but  I do not remember.

J III:
To date do you often eat oily food and was this prohibited by the doctor?

SP:
No.

J III:
Why were you not allowed to eat oily food, what did the doctor say?

SP:
I will have returned here in 2004, we moved to Dominanga in 2004, I feel for my child. Doctor Sandra of the Puskesmas clinic took my child to Manado for health examination. In fact there was a coral obstruction in the form of kidney stone.

J III:
O is that so.

SP:
Yes.  And …

J III:
This means that it is obstruction in the urinary tract?  What was the cause of the obstruction, didn’t she mention it?

SP:
No, she didn’t mention it. I asked my child’s x-ray result, she didn’t give it.  She always said just sign this letter and we would accompany you to PT NMR that so they would help my child.  We said to Sandra, why we made difficult [inaudible], as far as we know if we sign the letter meaning that that is for the purpose of operation not to meet PT NMR, we know that PT NMR has much money, whose NGO that made us difficult was it, we were brought to and from [inaudible].  It was not necessary for us to sign the letter.  Where did the money come from [inaudible]

J III:
O I see.  Was Sandra a doctor at the Puskesmas or what doctor is she?

SP:
Puskesmas.

J III:
O I see.

SP:
She was working for PT NMR.

J III:
O I see.

 [The audience cheered]

SP:
Up to the present time she didn’t want to give the results, she wanted to induce me to directly ask there?

J III:
O I see.

SP:
Ask there.

J III:
Ma’am the result can be asked to the judge, please be calm, I will ask the result, what year did you move to Dominanga?

SP:
In 2005.

J III:
2005?  Not 2004?  It was 2005, right.  How many months have you moved there?

SP:
We moved on 25 June.

J III:
What was your husband’s occupation when you were at Pantai Buyat?

SP:
Fisherman.

J III:
Is your husband still a fisherman or have your husband’s occupation changed?

SP:
Fisherman.

J III:
 O still as a fisherman, o at Dominanga is it also near the beach?  How many kilometres is the distance between the beach and your residence?

SP:
I also do not know, because I never….

J III:
O…you do not know, have you ever eaten vegetables when you lived at Buyat Pantai? 

SP:
Yes we ate vegetables.

J III:
You bought it or did you plant it by yourselves?

SP:
Bought it in the market.

J III:
O bought it in the market.  So right now, were there still any sick people after you moved to Dominanga?

SP:
There are still sick people. 

J III:
O that illness, which was brought from Buyat Pantai there is no recovery yet.  But after resettlement in Dominanga were there occur another illness?

SP:
There were none.

J III:
Only that the illness from Buyat Pantai, no recovery until now?

SP:
Yes.

J III:
What is the healthy situation in Dominanga, is it good?

SP:
There is a change.

J III:
O I see, there is a change, right?  Where does the water come from?  At Dominanga?

SP:
From a spring.

J III:
Not from the side of river again?

SP:
There is also from the river, directly from the spring, took the water for drinking.

J III:
Oh I see.  We will now give the Public Prosecutor the opportunity to raise questions.

PP 2:
Thank you Your Honor. If the other witnesses gave a description that your residence overlooked the tailing disposal pipe, was that the tailing from PT NMR? Did you know that there is a tailing pipe? 

SP:
Yes.

PP 2:
You knew it.  How far was the tailing disposal pipe that can be seen from your neighbourhood?

SP:
 I do not know exactly.

PP 2:
You did not know, did you?  You were not sure, but there was.  What was the shape of the pipe?  Have you ever looked closely what the pipe’s shape was?

SP:
Yes I saw it.

PP 2:
What was the pipe made from?

SP:
I do not know about that.

PP 2:
You did not know. Ok, at that time, before the pipe’s installation as you said that you knew it was for the tailing disposal, has there been any socialisation made of this fact to the inhabitants? 

SP:
Yes, there has.  Like I said before, David Sompie said that…

PP 2:
Yes, you told before.  Was it carried out before or after the pipe’s installation?

SP:
While the pipe was being installed. 

PP 2:
While the pipe was being installed, how was the explanation from them?  Before you answered it, who is David Sompie? 

SP:
He worked at PT NMR. I only know that he worked at PT NMR.

PP 2:
You knew that he worked at PT NMR, what did David Sompie said?

SP:
Yes he said that the tailing is drinkable because it has been filtered, has been clean filtered, would not damage the community’s health there, then would not disturb our sea’s contents.

PP 2:
Those were his explanation, but after the tailing continued, has anyone from the Company proved this by drinking the tailing disposal? 

SP:
No.

PP 2:
Never, right?  The previous witness has also explained about a pipe leak, the tailing disposal pipe of PT NMR were close to their residences, did you know about the leak of the tailing disposal pipe? 

SP:
Yes, I heard from a friend that the pipe leaked, but I did not see it.

PP 2:
You only heard it but you did not know about that.  Then, as far as you know, where was that tailing disposal pipe directed at?

SP:
Directed to the sea.

PP 2:
Directed to the sea.  How far was the distance between your residence and PT NMR, the operation location of PT NMR?

SP:
No, I could not.

PP 2:
No, you could not.  You said that you were suffered illness such that you became paralysed. In what year was this?

SP:
In 1998.

PP 2:
1998.

SP:
Right.

PP 2:
Were you directly paralysed or was there a process that you suffered, could you tell us?

SP:
At this time, my husband and I were catching hatchlings, suddenly I felt dizzy and immediately fell asleep at the side of beach, after that I went home and fell in front of the house, then I was lifted up, since that time I felt pain in all my joints and finally I could not walk anymore.

PP 2:
How long was the period of time between the time you fell the first time then fell at home and then your leg felt, what was that?  Then became paralysed.  How long was the period of time until you suffered paralysis?  How long was that? 

SP:
I suffered for six months.

PP 2:
It was about six months, Ok.  You have told us that samples of your and your child’s blood, hair, nail etc were taken towards, and then have you been informed of the test result on the hair, blood, nail?

SP:
No.  Moreover when I asked to see the results, they refused it.

PP 2:
Who are they? Who did you ask?

SP:
Someone who was part of company, at the clinic, someone who worked in the clinic.

PP 2:
Who took your blood, nail and hair samples? 

SP:
Mr. Ketut Kenala, but he has been, when in the clinic I told him about this.

PP 2:
You mean in the clinic, the place where the blood sample was taken.

SP:
Yes.

PP 2:
Then you asked again at the clinic, but there was no certain answer on the result.

SP:
There was no certainty of the  result.

J III:
Public Prosecutor, the question that has been asked by me please do not be asked again, so that it will not be a rambling.  If I am not wrong, I have asked that question. She never knew the laboratory result and she had asked for it. 

PP 2:
Yes, thank you.  Then one the previous witnesses also explained that there was a baby which was born and the baby had abnormal skin, this could physically be seen on her skin.  Did you know about that?

HT:
Objection Your Honor, the word “normal” and “abnormal”, the witness is not in her capacity to give that opinion.

PP 2:
Ok I will change the word “normal” to whether the baby’s skin is not like yours or other babies generally?  Have you ever seen this? 

SP:
Yes.

PP 2:
In your neighbourhood, have you ever seen this?

SP:
Yes, at that time in my neighbourhood, Andini, Mrs Stirman’s daughter, when she was born, her skin was just like that, all of her skin was like as it peeled off, her face was like an old person, and in the Kampung I saw it myself that her skin was like burnt. 

PP 2:
She was a baby, right?  The one that you saw was a baby?  Or you did not see it directly?

SP:
I saw it.

PP 2:
Did you see it?

SP:
I saw it, I heard an oddity, a baby was born, I saw that is absolutely true, her skin looked like it peeled off [inaudible]. 

PP 2:
Did the baby suffer from it since she was born? 

SP:
Yes.

PP 2:
Right now, in your neighbourhoods, near Buyat Pantai do you see anyone who suffered skin disease, disease on their skin?

SP:
Yes.

PP 2:
Like what, what is the type of skin disease did you see?

SP:
That was an injury.

PP 2:
What did the injury look like?

SP:
Like burns, a reddish looking sores.

PP 2:
Reddish.  Were the reddish sores of that inhabitant similar to the sores suffered by the baby?  Yes or no?  That you have told before whether have you ever seen someone who has scales? 

SP:
It is not similar.

PP 2:
Not similar, right?  Until now do you know that there are babies who have the skin like you said before who have scales, are they alive now?  

SP:
Yes, only one left who is still alive.

PP 2:
Only one left, did you see him/her?

SP:
Yes.

PP 2:
You knew him/her?  How old is he/she?

SP:
I am not counting his/her age, but I…. 

PP 2:
Do you know him/her?

SP:
I do not know, but I know his/her parents.

PP 2:
Did he/she live or moved to Dominanga, or what?

SP:
No.

PP 2:
Where did he/she live?

SP:
He/she lived at Buyat Kampung.

PP 2:
Lived at Buyat Kampung, right?  Did you know, did you often go to Buyat Kampung?  Did you often go to Buyat Kampung which was you have mentioned as Buyat Kampung?

SP:
Yes.

PP 2:
Often?

SP:
Yes, because my parents lived in the Kampung.

PP 2:
Where did your parents live? 

SP:
Moved to the Kampung.

PP 2:
In Buyat Kampung which you said Buyat Kampung, right?  Did you see the same illness like yours or skin disease in Buyat Kampung?

SP:
Yes, I saw that symptoms at Buyat Kampung that are similar to the Buyat Beach’s inhabitants, those were itchiness, lumps, dizziness and headaches also suffered in Buyat Kampung.  

J III:
So she said that the illness was also occurred at Buyat Kampung. 

PP 2:
Yes.  Ok.  We continue with our colleague.

PP 1:
You have explained before that your parents were fisherman, and what is your husband’s job?

SP:
A fisherman.

PP 1:
Also a fisherman. And you are a housewife and also fisherman, aren’t you?

SP:
Yes I am.

PP 1:
And how about the fish caught, were they sold except to Buyat Kampung, did you sell to another Kampung?

SP:
Yes, to Ratatotok.

PP 1:
Ok.

 [The recording was stopped]

PP 1:
Desa Ratatototok is far from…

SP:
Yes.

PP 1:
Did Desa Ratatotok’s inhabitants also suffer the problem you have, a health problem that was similar that suffered by…  

PS:
Objection, the question is too far, it is not in the witness’s capacity to check whether the problem, the health problem is too wide…

PP 1:
Your Honor, we mean that physically we want to ask, her healh. 

PS:
We agrees if the question relates to physical matters, but if the question relates to the health disorders, that becomes too wide.  It will mislead the witness.  A health disorder is so wide, it can be headaches, skin disease.  A health disorder is so wide, the question is not specific enough.

J III:
It’s like this, we want to ask what is relevant to the indictment.  The question can relate to a little to the background information, and not asking her opinion.  Moreover about the relation, if the witness can be asked what is it that she knows, what she experienced, right? Thus if she can answer the first question, only then can you go to the next regarding a matter. So you cannot go directly to a matter while it is not yet clear whether she knows about the matter or not.  Please proceed but do not ask for her opinion because she is not an expert. 

PP 1:
Ok thank you. The witness, you have explained before that the fish caught were sold to Desa Ratatotok, do you know that the Ratatotok Village’s inhabitants also suffered itchiness?

SP:
Yes.

PP 1:
Yes.  Also suffered itchiness?

SP:
Yes.

PP 1:
Did they go to Jakarta to get medication?

SP:
No, they did not.

PP 1:
Was the itchiness similar to the itchiness suffered by Desa Buyat’s inhabitants?

SP:
Yes, it was.

PP 1:
How do you know?

J III:
She has been asked before, I think.

SP:
From doctor Hari.

PP 1:
A doctor from Mercy, his name is doctor Hari.  Because the inhabitants of Pantai eh Ratatotok, they hide their illness problem, and if it have been told to…

J III:
How you know that?  I have reminded the witness, what she knows about something, do not give, so she should give what do you call that …

SP:
I knew this problem from doctor Hari.  The doctor from Mercy from Jakarta.

PP 1:
O, you knew it from doctor Hari. Okay, next question, The witness, in the BAP, the Minutes Investigation on you, which was taken by POLRI Headquarters on point 14.  There was a question on whether there was any explanation you wanted to add besides your abovementioned explanation.  You said there was, the explanation which I wanted to add here is that my child, his name is Aldo, two years and two months, since he was 1 year old he has been sick every time he urinated as he excrete blood.  I would like to ask, is he still suffering from this illness?  

SP:
Yes Mam, my son is still suffering that illness.

J III:
And eventually did you have him checked? What kind of illness and what is the cause of the illness, in the end this is the important thing, right?  What kind of illness and also the cause of it.  That is the most important thing with regard to the indictment.

PP 1:
Yes, we would like to have this clarified and the ask it, Sir.

J III:
Enough?

SP:
Enough for the time being, Sir.

J III:
We invite the legal counsel of Accused I.

HM:
The witness, you have explained before that once experienced paralysis.  How long did you experience it?

SP:
Yes.

HM:
For how long?

SP:
For 6 months.

HM:
Did someone take in charge of you at that time?

SP:
No one.

HM:
Then where did you go?

SP:
I went to the Buyat Public Health Center.

HM:
The Buyat Public Health Center or Ratatotok?

SP:
Buyat.

HM:
Buyat?

SP:
Right.

HM:
And then?

SP:
I went to Bitung.

HM:
Yes?

SP:
Bitung, I went to Bitung.

HM:
Then you were given medicine?

SP:
Yes.  I was given medicine, then I took the medicine and after that I recovered. 

HM:
How?

SP:
There was recovery, I recovered and got well.

HM:
How long was that approximately?

SP:
I was in Bitung for about a month.

HM:
One month?

SP:
Yes.

HM:
Not seven months?

SP:
One month.

HM:
One month?

SP:
In Bitung Kampung, but I was ill for six months but from Buyat we then went to Bitung.

HM:
But you have explained in the Minutes when you were investigated by the Police, you said three months.

SP:
That six months, I know that it was six months not three months. 

HM:
Six months?

SP:
Yes.

PP 2:
Pardon Chief of Justice, my watch shows it is already 11.30, we ask for the time…  

J III:
Is it possible to finish with this The witness before Friday prayers?  If not, we postpone it  until after Friday prayers, how long do you need to finish it?  

HM:
I have a few more, a few more. So, which is it?  How many months?

SP:
Six months.

HM:
Six months, you explained earlier that you have been to a clinic or a hospital?

SP:
Yes.  Like a clinic.

HM:
What?  Mercy?

SP:
Yes, Mercy, the doctor who handled is doctor from Mercy.

HM:
Doctor Mercy or Mercy clinic?

SP:
O if a clinic, the one that belongs to the company. 

HM:
Mercy, what is that?  The name of the doctor or a clinic?

SP:
I only know Mercy but the name is Mercy, but the name of the doctor from Jakarta is doctor Hari. 

HM:
But you mentioned Mercy before, who is that?

SP:
I also do not know who Mercy is. 


HM:
Is that an NGO (Non Governmental Organisation)?

SP:
As far as I know, Mercy could also have many meanings, for example a doctor [inaudible] also called Mercy although their names are different.

J III:
May be she only heard the story about Mercy, so that she did not know this herself, she only heard about Mercy.

HM:
Fine Sir. That’s it Sir.

J III:
Please Legal Counsel of the Accused II.

PS:
We continue a bit more so that if this session is temporarily adjourned, it will not disturb people who wish to go to prayer.  We continue Your Honor, with the Panel of Judges’ permission.  Do you live and were you born at Buyat Pantai?

SP:
Yes.

PS:
The name is Buyat Pantai?

SP:
Yes.

PS:
Not Dusun Buyat, not Kampung Buyat?

SP:
No.

PS:
Oh Kampung Buyat, up there right?

SP:
Kampung Buyat is at the Kampung.

PS:
At the Kampung?

SP:
That is Pantai Buyat.

PS:
Fine, you mentioned before that you had cramps and etc. but itchiness, this is only for clarification, did you suffer itchiness or not?  

SP:
Yes, I never suffered itchiness, what I felt was…

PS:
Enough, enough, no itchiness right?  The problem is that the indictment refers to itchiness so that this must be checked, because the witness must prove that you suffered from itchiness. Your son also did not suffer itchiness?

SP:
No.

PS:
Your son did not suffer itchiness, and your husband also did not?

SP:
No, they were sick but no itchiness.

PS:
After you moved to Dominanga, did you suffer itchiness in the recently?

SP:
No.

PS:
Oh, fine.  If you consume food, daily, the food is consumed by your husband and your child?

SP:
Yes.

PS:
The same food is consumed? 

SP:
Yes.

PS:
I mean that it was eaten together, right?  Sorry for using the word consumption, it may have another meaning, so if you cooked, as a housewife, your children would also eat the same food, you ate that too and also your husband, and the water used for drinking was it from seawater, water from Buyat River or what water?

SP:
River water.

PS:
From river water, taken from the river bank, right?

SP:
Yes.

PS:
When the rainy season comes, sometimes it floods and mixes seawater, mud from upstream, there is a term used in here, babui, babui…  

SP:
Babuhi?

PS:
Yes, right.  Have you ever seen that kind of flood at Buyat River?

SP:
Yes.

PS:
You have.  In the rainy season, the water became muddy?

SP:
Yes.

PS:
Muddy all the way down to the sea, right?  The water for consumption was taken from the banks of Buyat River, did it taste salty or fresh?

SP:
Fresh water.

PS:
Fresh water not sea water, right?  So that seawater did not reach up to there?

SP:
Because if big water is the high wave as mentioned by someone from Jakarta.

PS:
No, the seawater I meant, if it floods from upstream, the seawater would not enter into the well where you take your water from, right? 

SP:
Yes.

PS:
It did not enter, right?

SP:
Yes.

PS:
I just want to make sure that the well was not caused by seawater, just fresh water.  This is enough Your Honor. 

J III:
The Counsel has completed.   How about from the Accused himself, there is few minutes left before Friday Prayers.

HS:
Only one Your Honor.


RBN:
I also am aware that you had your blood examined also in the year 2000 by some NGOs that took blood samples in Buyat and Santa Monica Laboratory for analysis, is that correct?
HS:
I have also heard that in the year 2000, the witness and her children had their blood examined by NGOs and were helped at the laboratory, is that correct? 

SP:
Yes.

HS:
That’s right.

RBN:
Did you get the result of that, and what did they tell you?

HS:
Did you get the result of that blood examination and were you informed of the result?

PS:
Which was taken by WALHI?

HS:
Yes.

SP:
My son was not taken, only me and my other friends have been taken. 

HS:
Those are me and my friend.  Then?

J III:
Were there any result?  Did you ask for the result? 

PS:
Yes there were.

HS:
We had results.

RBN:
And what did they say?

HS:
And what was the result?

SP:
The result stated that there was Mercury and Arsenic in the blood. 

HS:
In their blood was Mercury and Arsenic.

RBN:
But were they at normal level?

HS:
Were they at normal level or not?

PS:
What do you mean?

HS:
Had the levels of Arsenic and Mercury exceeded the normal level or not?  

SP:
I heard it exceeded.

HS:
I heard it exceeded.

RBN:
Okay. That’s the only question I have.

HS:
Yes, that is the only question I have Your Honor.

J III:
Ok, so the matter could be easily proven by a reputable laboratory.  If it is asked by him, so okay, I think that is all, we have asked the Accused regarding his statement, altogether, is there nothing that you wish to comment or object to with regard to the Witness’ testimony?  

RBN:
Okay, just a short comment.

HS:
I want to give a short comment.

RBN:
I think we’ll have to just let the doctors judge your mental or medical condition cause I don’t see anything here today that I’ve heard that relates your condition to NMR operations.

HS:
I think that we’ll hand the matter over to doctors, but I saw that there is no relation between the Accused’s answer and the matter, what we question is [the disposal of] tailing to the sea. Thank you.

J III:
Ok Witness thank you for your explanation in this session please leave.  The witness please go forward.

 [The  witness came forward]

J III:
Why have done it from afar when there is a place nearer?  We just need a postponement, we adjourn the session, ok?  We have investigated two witnesses from four witnesses, right?  There are two more witnesses, but it is almost the time of Friday prayers, so we adjourn the session until a quarter past one (13.15) or at least until half past one (13.30).  We have to start the session then and we hope that both of the witnesses could be examined today.  We adjourn this session until half past one (13.30).  The session  is adjourned.

 [The gavel was rapped] 

 [The Panel of Judges entered the court]

J III:
 The adjournment is ended, the court session proceeds. 


 [The gavel was rapped]

J III:
To the Public Prosecutor, please bring in the next the witness into the court room. 

PP 1:
The next The witness is Nurbaya Pateda. 
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Nurbaya Pateda

J III:
The witness, what is your name?

NP:
Nurbaya Pateda.

J III:
Who?

NP:
Nurbaya Pateda.

J III:
Where were you born?

NP:
Bitung.

J III:
When was that?

NP:
In 77.

J III:
Forget the date and the month, did you?

NP:
On 9 December.


J III:
9 December, what is your job?

NP:
Nothing.

J III:
Religion?

NP:
Islam.

J III:
Where do you live?

NP:
Now in Dominanga.

J III:
Yes, do you know the Accused?

NP:
No.

J III:
You will be heard as a The witness, before that do you mind taking an oath based on your religion Islam?


NP:
No..

J III:
Please stand up.

[The witness took the oath] 

J III:
Are you married?

NP:
Yes, I am.

J III:
You are. In what year did you marry?

NP:
In 2004.

J III:
2004 right?  Previously you lived at Buyat Pantai right?

NP:
Yes.

J III:
Previously in Buyat, you were not born at Buyat Pantai, right?

NP:
I was born at Bitung. 

J III:
Where did you come from?  Where did you come from before living at Buyat Pantai? 

NP:
What, Sir?

J III:
Before at Buyat Pantai, where did you live?

NP:
Born in Bitung in 77, and then moved to Pantai Buyat in about 78.

J III:
Previously from Bitung right?

NP:
Yes.

J III:
You moved there with your parents?

NP:
With my parents.

J III:
With your parents.  What was your parents’ job?

NP:
Fishermen.

J III:
Fishermen, fishermen using a boat?

NP:
Yes.

J III:
But without an engine, right?  Your parents were using a fish hook, a net or what? 

NP:
Sometimes using fish hooks and sometimes also using seine net.

J III:
Oh, using seine net, did you also catch hatchlings?

NP:
Also caught hatchlings.

J III:
Oh I see, you were there before PT NMR came there, right? 

NP:
Yes.

J III:
What year did PT NMR come there?

NP:
I do not know the exact time when they did a survey, but in 1995 they began to  do exploration and in 1996 began producing.

J III:
Began producing in 1996, right?  So the tailing disposal pipe to the sea was in 1996? 

NP:
Yes.

J III:
At the time, how many families lived there?

NP:
In 1996, there were about 53 heads of families.

J III:
53 heads of families, before the presence of PT NMR.  Usually what kind of illnesses are suffered by the inhabitants before the presence of PT NMR?

NP:
Before the presence of PT NMR, usually fever Sir…

J III:
Fevers …

NP:
Fever…

J III:
Fever…

NP:
And headaches but only ordinary headaches.

J III:
Suffering from headaches but only ordinary headaches, right?

NP:
But after the presence of PT NMR, the illnesses are itchiness, cramps, lumps, extraordinary headaches that cannot be imagined, can not be described, Sir.

J III:
Have you ever suffered yourself?

NP:
Yes I have.

J III:
Have you ever suffered extraordinary headaches? 

NP:
Yes I have, even my younger sibling which is 5 years old suffered the same headaches. 

J III:
O I see. And have you ever checked it with a doctor?

NP:
When we checked to Doctor Sandra at Public Health Center which was a contribution from PT NMR, she said that it was a common illness Sir, but after it was checked by a doctor, the doctor assigned by Ariyanti, the doctor assigned by Mercy, they gave medicine but the did not say that it was an ordinary illness. 

J III:
Yes but the kind of illness was it a skin disease or what, neurosis or what, did they mention the kind of illness?

NP:
The doctor, the doctor from Mercy, did not mention that this was an illness. This headaches is neurosis or what and the skin disease was not an ordinary skin disease as mentioned by Doctor Sandra. 

J III:
O the same result, the doctor from Mercy only said like that, but I mean was there a conclusion, for example, the name of the illness? 

NP:
There was still no conclusion from the doctor from Mercy, Sir, because he felt the illness that occurred at Buyat Pantai was strange. 

J III:
Then, have you or your family checked or have your blood or anything checked in the laboratory, may be your hair, nails or anything else? 

NP:
Someone from POLRI Headquarters took my blood, but I do not know the result. 

J III:
O I see, POLRI Headquarters took your blood, was it here or in Jakarta?

NP:
In Buyat, Buyat Pantai.

J III:
O there was someone from POLRI Headquarters that took the blood?

NP:
Yes.

J III:
But they did not give the result.

NP:
I do not know.

J III:
You do not know, you have said before that there was one in your family who suffered, did you yourself suffer health problems?  Are you now alright?

NP:
Not yet, but the illness is less Sir.

J III:
Have you moved to Dominanga?

NP:
After I moved to Dominanga.

J III:
After moving to Dominanga you have not recovered yet?

NP:
Not totally recovered, most of the people from Buyat that moved to Dominanga that are sick have not totally recovered Sir, but the illness is less. 

J III:
Oh I see.

NP:
It is impossible that lumps could be totally recovered without a surgery.

J III:
Did all of 53 heads of families suffer from the same illness?

NP:
In general people who lived in Pantai Lakban, as far as I know suffered the same illness, Sir, but they were afraid to say that they are sick, because they received contributions from PT NMR so that they are afraid to speak.

 [The audience cheeed]

J III: 
So the inhabitants were afraid of PT NMR, weren’t they? 


NP:
Yes, because they were given motorcycles or televisions, even though all of these were not for free, they paid for it but they were afraid to say that they are sick, not like us, we are not afraid to say that we are sick because we are really sick, we are not afraid of PT NMR, we are only afraid of God.

J III:
All right, all right, that is enough, please calm down. Have your family ever received, like you said before, a television or a motorcycle, have your family received these before?

NP:
What for? 

J III:
No, I am only asking you, have your family ever received these things or not? I was not asking why you did not accept them, I asked whether you ever received a television or a motorcycle like you said before.

NP:
We never got any because we do not like PT NMR. 

J III: 
Please hear my question first, have you received it or not? Or have you ever been offered  a motorcycle or a television?


NP:
Never…

J III:
Never offered?

NP:
Never offered.

J III:
What?

NP:
Never offered.

J III:
Oh never offered.  Have you or your family ever been checked outside the North Sulawesi, for example at Jakarta, have you?


NP:
If I have not, but my aunt has been checked in Jakarta. 

J III:
At which hospital?

NP:
I do not know for sure which hospital it was, Sir.

J III:
You do not know, do you?  Then when you were still at Buyat Pantai, when all of you drank water, where was the water taken from?

NP: 
Before the presence of PT NMR, before PT NMR disposed of tailings, we took water from the river and for drinking water, we dig up the river bank.


J III:
At the estuary/koala, that estuary/koala, right?

NP:
Yes.

J III:
Usually you took the water from the river bank which by digging, it is called an estuary/koala by all of you, at which depth was the water taken?

NP:
Not too deep Sir, because it was only at the river bank.

J III:
Two meters?

NP:
No.

J III:
Oh not even two meters, right?

NP:
Yes.

J III:
Was the water clean?

NP:
It was very clean.

J III: 
But never checked, right?


NP:
Never.

J III:
What was the contents of the water?  If you drank, you also drank water from that estuary/koala?

NP:
Yes.

J III:
Taken from the same place?  Was the water also used to clean your rice?  Then…

NP:
We used the water from the river for everything.

J III:
Also to bath?

NP:
Yes.

J III:
To defecate and urinate?

NP:
We have toilets to defecate and urinate.

J III:
Where is it?

NP:
The toilet is near….

J III:
Is it near the river or?

NP:
No, in the forest.

J III:
In the forest?

NP:
Yes, there is a toilet which was built in the mangrove forest, and fortunately, before there was a toilet from PT NMR I lived at my aunt’s house and she has toilet of her own.  

J III:
Yes before there was the facility provided by PT NMR, I want to ask, I want to know, how was your lifestyle, and then did you defecate and urinate at the mangrove forest?

NP:
Because I lived in my aunt’s house Sir, there is a toilet there, my aunt has her own toilet.

J III:
Where did most inhabitants do that? 

NP:
In the forest.

J III:
O in the forest? And since when was there a public bath there? What year was there a public bath?

NP:
About 2003.

J III:
In 2003 right? The clean water from PT NMR that you mentioned, when did it start to be there?

NP:
At first in about 2000 there was water supplied by PT NMR from a tank truck but the water was rather clear at noon and when we took at night, there was bapece in the water supplied by PT NMR.

J III:
O the water supplied by a tank truck, the water was like that? 

NP:
Yes. There was also water in a reservoir.

 [The recording was stopped]

NP:
Eeeeeeee…sometimes the water that was supplied by Newmont was insufficient, therefore we had to take water from the river.

PS:
Like you said before, after water was supplied by Newmont a tank truck was used before there was waterworks, right?  And there was waterworks for clean water now, isn’t there? But that contained excreta like you said before?

NP:
Yes, we have taken it at night and it contained excreta.

PS:
Then because it contained excreta, therefore you did not want to use that water, and you took the water from the estuary/koala again?  Is this right?

NP:
Yes.

PS:
Oh this means that you believed that the water from the estuary/koala is cleaner than the water supplied by the tank truck, right? 


NP:
Yes because we do not know that excreta contained something Sir, so that we were afraid to drink it.

PS:
O, so you were worried about that, weren’t you?

NP:
Yes.

PS:
So you preferred to do like before, taking water from the estuary/koala?  And when you were at Buyat Pantai what did you eat?

NP:
Pardon me Sir.

PS:
What did you eat?  You ate rice right?  Did you eat vegetables daily?

NP:
Yes, I did.

PS:
The vegetables were bought, right?  Not planted?

NP:
Bought from Buyat.

PS:
And then, what was the main dish? Meat or fish, which was it?  What did you eat with rice?

NP:
Fish.


PS:
Fish, right? Did you buy the fish or catch it yourself …

NP:
Eeee…after there was tailing disposal and the Government said that the sea have been polluted, we still ate fish Sir, but not seabed fish.  We only ate layang fish [marlin] but fish caught at Buyat Bay and its surroundings, we did not eat it.  We have to buy the fish from Pajeko, a few miles from there.   

PS:
Oh…was there a prohibition not to eat the fish that it was polluted?  Who issued the prohibition?

NP:
Nobody issued a prohibition. Nobody issued a prohibition to catch fish, but after we watched television informing that the sea has been polluted and there was Government announcement, we did not eat fish, we only chose fish flying because we saw that seabed fish such as Garupa had lumps.

PS:
Oh, I see.  So you did see fish in such a condition, therefore you did not eat it. But there was no prohibition from the Government announcing that the sea has been polluted and the fish could not be eaten by the inhabitants.  There was no prohibition from the Government, was there? 

NP:
None.

PS: 
And it was only because you saw that the fish has lumps like you said before, so that it was your decision not to take and eat the fish?

NP:
Yes, we were afraid to eat the fish because…

PS:
Then…

NP:
Eee, the fish already had lumps like lumps that grew on a human’s body. 

PS:
Oh I see.  Then all of you did not catch fish there and after that, what was your job?

NP:
We continued to go to the sea but we sold all of the fish.

PS:
Oh you sold it.  Did the inhabitants still want to buy the fish which had lumps?

NP:
Eeee because we needed money Sir…

PS:
What do you mean by that?

NP:
We injected, we injected, we pulled the lumps using a syringe, Sir.

PS:
Ooooh.  You…

 [The audience cheered]

PS:
We ask you all to calm down.  So you pierced the lumps so that it could not be seen. So that people were willing to buy the fish, right?  Then, who supplied the syringe which was used to pierce the fish so that the lumps could not be seen? Where did you get it from?

NP:
Eeee… the syringe eee…fortunately eeee there was a staff at the Posyandu there and has two syringes, we asked both of syringes to pierce the lumps.

PS:
Ooooo fish’s lumps?

NP:
Yes.

PS:
If there were a hundred fish, would you pierce upon all of the fish?

NP:
Yes we would.

PS:
Mmm.

NP: 
We prefer doing this rather than not getting any money.

PS:
This means more money is needed to spend on this , right?  The price of fish is dearer you must buy medicine to be injected into the fish?

NP:
Not medicine is used, Sir, we only injected or pulled out a excreta in the lumps.

PS:
Ooo the bubbles were sucked, right?

NP:
Yes.

PS:
Ooh, the syringe was used to extract, not to inject?

NP:
Yes, only to extract.

PS:
Oo, you mean that the lumps were extracted to make the lumps flat? Oh I see, and no buyer was suspicious?

NP:
They were rather suspicious, but they do not believe what the cause of the lumps and they bought the fish to eat.

PS:
O they still bought it.

NP:
Yes.

PS:
So all of the fish were sold?

NP:
Sold.

PS:
After you sold them you received money, then you ate rice with vegetables that you bought or did you buy meat?

NP:
We never bought meat because we did not have enough money.

PS:
No, I mean that all of you did not want to eat fish therefore you sold them.  Or you ate the fish or some of them because you had no choice?

NP:
We ate part of them. 

PS:
Oo I see… you also ate the fish which had lumps?

NP:
The fish without lumps Sir.

PS:
Oo you select them?  You sold fish which had lumps and ate the fish with no lumps?

NP:
Yes.

PS:
Oh, then from 53 heads of families you have seen there, generally, what kind of illness  did they suffer from?

NP:
Generally they suffered headaches, cramps and lumps Sir.

PS:
Lumps?

NP:
Yes.

PS:
Like the fish you mentioned earlier?

NP:
Yes.

PS:
You mean that the lumps were sucked using the syringe, and it would become flat?

NP:
Yes, the lumps in a human body have also been sucked when there was a doctor brought in by Aryanti Baramuli. 

PS:
Aha.

NP:
It was…

PS:
It was suck?

NP:
It became flat but it would grow again.

PS:
Ooo it would become flat but then grow again?

NP:
Yes.

PS:
But what the illness was, was never disclosed?

NP:
No.

PS:
Up to now you still do not know what the illness is?

NP:
We still do not know the illness, we only knew that after there was tailing disposal by PT Newmont Minahasa Raya, we suffered many kinds of illnesses.

PS:
So, as far as all of you the inhabitants there or part of you, know, the cause of the lumps were the tailings of Newmont, right? 

NP:
Yes.

PS:
I see. To the extent that you know, right?  And your family has also suffered from that illness, right?

NP:
Yes, moreover…

PS: 
But are they well now?  Or not yet?

NP:
My father suffered cramps, felt pain on his joints and had many lumps. But he has passed away now Sir. 

PS:
Has passed away?

NP:
Yes.

PS:
What was the cause of his death?  Because he was old or because of the lumps?

NP:
I do not know for sure, he passed away and there were many lumps that grew on his legs and we did not have enough money to have him examined so that we do not know what illness he had.

PS:
So you think that the cause of his death was the lumps?

NP:
Yes.

PS:
His death and the lumps, what do you think caused them?

NP:
I do not know, it may be because he ate too much fish from the area, because he did not believe, he continued to eat fish and finally many lumps grew on his legs and we did not have money for further treatment.

PS:
Oh I see.

PS:
Was there no aid from the Government to help the inhabitants? Free treatment or anything, wasn’t there any from the Government? 

NP:
In 2004 free treatment was given.

PS:
Yes.

NP:
But in about 2001 there were none yet Sir.

PS:
So it happened before there was the free treatment?

NP:
Yes.

PS:
Oh I see…

J III:
We invite the other members.

J IV:
The witness, what did you actually suffer?

NP:
I suffered cramps, headaches and the left part of my stomach. 

J IV:
The left part of your stomach. Have you ever been treated for your illness?

NP:
I have been to the Ratatotok Public Health Center and Doctor Sandra said that it was a urinary tract infection, then I went to Belang to be treated by Mantri Yasin and he advised to take further treatment to an obstetrician because he was suspicious there was a lump in my uterus.  And then I went further treatment to the obstetrician at Bitung but I not know what my illnesses, as for he did not give me the result. 

J IV:
So you took treatment only until the specialist at Bitung?  Did you take further treatment? 

NP:
Only traditional medicine.

J IV:
Are you still feeling sick now?

NP:
Yes, I do.

J IV:
Even now?

NP:
Even now.

J III:
Go on, the Public Prosecutor.

PP 3:
Thank you. The witness, you have said that you have suffered cramps, headaches and also stomachs.  Your illness could not be seen but could be felt by you but I could not see that. Could you explain whether there were any illnesses in your neighbourhood which could be seen by you? 

NP:
Yes, there were Sir.

PP 3:
What were they? What kind of illnesses?

NP:
Like lumps, they were visible …

PP 3:
Yes.

NP:
Anyone could get the lumps, Sir.  The lumps could grow in a newborn’s body, as well as the elderly and they mostly have lumps.

PP 3:
Did the lumps appear on the specific areas, such as only on the hands, or on the back or could the lumps appear at random? 

NP:
The lumps could be on the hands, the back, the throat and then on …

PP 3:
Was it the same for everyone?  The same location on their hands, were there lumps on all of their hands or on different areas?

NP:
Different areas Sir…

PP 3:
Different…

NP:
But mostly on their hands.

PP 3:
Mostly on the hands.  Besides the lumps were there any other illnesses which were apparent in your neighbourhood?

NP:
Like cramps. My aunt had suffered paralysis for 3 months because of cramps. Firstly, she felt pain in her hands, then cramps, and directly into paralysis Sir.

PP 3:
Was there a skin disease where the skin became reddish, just like the last the witness stated, where the skin turned red which became septic.  Have you ever seen the said symptoms in your neighbourhood? 

NP:
Yes, I have. I saw many people who suffered those symptoms in my neighbourhood at Buyat Kampung.

PP 3:
Oh, did you live in Buyat Kampung? 

NP:
At Buyat Pantai Sir.

PP 3:
Oh at Buyat Pantai?

NP:
Yes.

PP 3:
Were there many people who suffered the symptoms that occurred at Buyat Pantai? 

NP:
Yes, there were.

PP 3:
In Buyat Kampung?

NP:
Yes, there were.  Many people.

PP 3:
There were.

NP:
But the people in Buyat Kampung did not want to speak because…

PP 3:
That’s enough.

NP:
They were afraid of the Government.

PP 3:
Then you knew that PT Newmont Minahasa Raya was disposing its tailings in your neighbourhood, surroundings.  Where were the tailings directed?

NP:
Seawards.

PP 3:
Seawards.  You knew that the tailings were directed seawards.  Has the company ever carried out the socialization about its tailing which would be discarded near your neighbourhood?

NP:
David Sompie went to the beach once…

PP 3:
But he did, right?

NP:
Yes, he did, Sir, but he said that the wastes which would be disposed of by PT Newmont Minahasa Raya was like Aqua, and could be drunk.  But in fact, when there was a broken pipe in 1998, at the Choke Station, we saw for ourselves that the waste was not like Aqua, which could be drunk, but it was muddy.  They looked like clots of excreta with an off-yellow color, like cassava.

PP 3: 
Yes.  That happened during the socialization from the company.  They invited the inhabitants to see that and then told them [the inhabitants] that this was a disposal tailing.

NP:
No, David Sompie went down to the beach.  To Lakban.

PP 3:
So, he went down to the beach and then invited the inhabitants?

NP:
Yes, he did.

PP 3:
I see.

NP:
And we asked whether the tailing discarded by PT Newmont Minahasa Raya was not dangerous and he said that the tailing resulted like Aqua, which would be potable.  But in fact, when we saw the broken pipe, the tailings were not like Aqua [it was still a excreta and has yellowish colour]?

PP 3:
Which broken pipe?

NP:
The one in Choke Station in 1998.

PP 3:
There was a broken pipe in 1998.  Did you see it?

NP:
Yes, I saw it myself Sir.

PP 3:
Did it [the tailings] come out of the broken pipes?

NP:
Yes, and it stank. And we were prohibited to get close to that area by PT Newmont’s employee.

PP 3:
[You were] prohibited to get close that area. How far were you from the broken pipe?

NP:
At first we got close to the area and then PT Newmont’s employees came and we were asked to keep our distance from it [the broken pipe].

PP 3:
So you were asked to step back?

NP:
Yes.

PP 3:
Oh I see. So you knew the exact form of the tailings, as you have explained before. Right?

NP:
Yes.

PP 3:
Eee then we suffered lumps, cramps, headaches and, as you have said before that there was also skin disease as well.  Before talking about the illnesses which you have suffered, when did your illnesses like cramps, headaches and stomaches begin?

NP:
It began in about 2002. 

PP 3:
Around 2002.  If most of inhabitant has suffered those illnesses, did you know when they suffered it? Did most of inhabitant suffer from that illness?

NP:
Around 2000 [the lumps] began to appear but only individually.  And around 2001 until 2002 there were many people who got lumps on their bodies.

PP 3:
Mmmm I see.  What is your husband’s occupation?

NP:
Farming.

PP 3:
A Farming?  Oh, and you?

NP:
I caught hatchlings.

PP 3:
Catching hatchlings, right?  Did you catch hatchlings everyday?  Looking for hatchlings, did you catch hatchlings everyday?

NP:
I used to catch hatchlings everyday, Sir, but after the tailings disposal I don’t .

PP 3:
Yes, which means that you did it everyday before, right?  I shall continue. Were there any differences between before the tailings were disposed … how far was the distance between the place for tailing disposal and the place where you looked for hatchlings, was that far or near? 

NP:
Near.

PP 3:
Near?  Was there any difference of the hatchlings caught after there was tailing disposal? 

NP:
Yes, there was Sir.

PP 3:
Was there an increase or a decrease [in the number of fish hatchlings caught]?

NP: 
Decreased, decreased…

PP 3:
Decreased, right?

NP:
Not increasing, but decreasing and now they are gone.

PP 3:
Decreased.

NP:
Yes.

PP 3:
And they are gone now.  Yes, thank you.

PP 2:
The witness, you have explained before that there was a broken pipe, wasn’t there?  Could you explain here where did the pipe brake?  The tailings went through the pipe, right? Where did the pipe brake?  Did it break underwater?  Was the pipe underwater or was it on land? 

NP:
Eee…a pipe once broke underwater.  When it broke underwater I never saw it, but when it broke at the Choke Station I saw it was on land. 

PP 2:
So the tailings disposal pipe had broken underwater?

NP:
Yes, it did.

PP 2:
In what year?

NP:
Around 1998, and the pipe also broke underwater in 1997-1998, and a ship came to repair it.

PP 2:
How did you know that there was a broken pipe underwater?

NP:
Because there was a ship that came to repair it.  And we asked a ship’s crew member why the ship cast its anchor there.  He said that they [the ship’s crew] would repair a pipe that broke underwater. 

PP 2:
The broken pipe was underwater.  Then, when did the pipe break on land?

NP:
Around 1998, Mam, but I do not remember the exact date and month.

PP 2:
So the pipe broke both underwater and on land in 1998?

NP:
Yes, the pipe broke in the sea in 1997 and there was a broken pipe on land around 

1998.

PP 2:
Overland, you meant on land?

NP:
At Cocktesen [the Choke Station on land.

PP 2:
Yes, the last question, what action did PT Newmont Minahasa Raya take knowing that there was a broken pipe? 

NP:
They prohibited the inhabitants to get close that area where there was a broken pipe and they immediately called on experts to clean the pipe and fix it.

PP 2:
I mean how long, how many days or maybe weeks was the pipe broken?

NP:
As soon as they knew about it, they immediately brought in a new pipe.

PP 2:
At the same time, on the same day?

NP:
Yes, on land.

PP 2:
It is enough, Your Honor. 

J III:
We invite the legal counsel for Accused I.

LMPP:
Thank you Your Honor, we have only a few questions.  You said before that you were checked by Doctor Sandra, at a Public Health Center? 

NP:
Yes.

LMPP:
Besides Doctor Sandra, where else gave you a medical examination?

NP:
To a Mantri at Belang, his name is Mantri Yasin, and then to a doctor at Bitung.

LMPP:
Pardon me, a second doctor?  What is his name?

NP:
Mantri Yasin.

LMPP:
Mantri Yasin at Belang.  And the third doctor practice in?

NP:
At Bitung.

LMPP:
So there were three doctors who checked you?

NP:
Yes.

LMPP:
No more?

NP:
After the three doctors, Aryanti sent in [other] doctors, and Mercy did likewise, many doctors went there.  But I still did not know about the illness in my stomach. 

LMPP:
Ok, please speak slowly. So there were three doctors.  After that there were doctors sent in by Aryanti Baramuli? 

NP:
Yes.

LMPP:
How many doctors were there?

NP:
I don’t know exactly, there were many doctors.

LMPP:
Have these doctors checked you?

NP:
Yes.

LMPP:
First I’d like to ask you about Aryanti Baramuli, who is she in regard to the said doctors?

NP:
Aryanti Baramuli, I only knew that she, she might be a member of Parliament in Jakarta but I did not know her for sure.  For us, she is a guardian angel.

LMPP:
So your guardian angel is Aryanti Baramuli?

NP:
Yes.

LMPP:
Fine, besides knowing that she is Parliamentary member in Jakarta, do you know more about her as to why she is called guardian angel?

NP:
Because when we needed medical support she came and sent in doctors and carried out free treatment for us.

LMPP:
She came unexpectedly or was she asked by inhabitants?

NP:
Not like that, it might be that she was already aware that Pantai Buyat’s inhabitants needed help.  Then she came to bring doctors and gave free treatment.

LMPP:
So they came at the initiative, of this Aryanti Baramuli?

NP:
Yes, the first time she sent doctors, and when we asked her again, she wanted to send doctors again.

LMPP:
Did she send doctors the second time?  So she went there twice?

NP:
Yes, several times, but I forgot how many times she went there. Multiple times I think.

LMPP:
Was she called a guardian angel because she sent in doctors?

NP:
Yes we thought like that.  When we really needed help and people who were supposed help us did not seem to care, she was the first person who sent in doctors and because of that we considered her as our guardian angel. 

LMPP:
Fine, you also said that there was Mercy, right?

NP:
Yes.

LMPP:
How many times did Mercy go there?

NP:
Twice and they live there now with the inhabitants.

LMPP:
They live there, so why is Mercy, whose doctors go more often and live there, are not considered as guardian angel. Why, then was Aryanti called a guardian angel? 

NP:
She was our first guardian angel and Mercy might as will be the next guardian angel.

LMPP:
Oh, you have said before that only Aryanti Baramuli is a guardian angel and then after I asked about Mercy, it is also a guardian angel.

PP 2: 
Pardon me Your Honor, I think that the question is irrelevant to the case.

J III:
Alright, please continue it hehehe.

LMPP:
Fine. Did the doctors from Mercy check you?

NP:
Yes.

LMPP:
Other than that, were there any other doctors from other places?

NP:
For now just that.

LMPP:
Just that, eh.  Of all these doctors, none of them specified what the disease was?

NP:
No.

LMPP:
None.  Were you given any medication?

NP:
Yes.

LMPP:
Did each of these doctors give [you] medication, or only some of them?

NP:
Each of them did.

LMPP:
Do you remember what the medicine was?

NP:
I don’t remember the names of the medicine.

LMPP:
Don’t know, eh.  Were there any recommendations [from the doctors] which suggested [that you should] go to a hospital in Manado to have an operation, for example, or for further treatment?

NP:
Not to me.

LMPP:
No, [I meant] after you were examined, did these doctors suggest that [you] should go to a hospital in Manado, as the hospital in Manado is bigger and there are plenty of specialist [doctors] there.  Did any of them suggest that?

NP:
No, they haven’t yet.

LMPP:
They haven’t…  Secondly, were you examined by the police as a witness?

NP:
Yes.

LMPP:
You also told the police about this disease, didn’t you?

NP:
Yes.

LMPP:
Did the police at that time suggest that you should be examined (divisum), [that you should] go to a designated doctor and then receive a report from that doctor, did they ever do that?

NP:
No.

LMPP:
But you have told the police the same story that you are telling us now?

NP:
Yes.

LMPP:
Alright.  So the police didn’t suggest [that you should] be examined even though you’ve told them about all those disease [symptoms].  This will be the last [question].  You mentioned that in order for the fish with lumps to be saleable, you had to inject them.

NP:
[I] Extract the lumps with a syringe.

LMPP:
Extract them with a syringe.  My question is: since when have you done that?

NP:
Around 2001.

LMPP:
Around 2001, until when?

NP:
[Until] we last moved to Dominanga.

LMPP:
When did you move to Dominanga?

NP:
25 June.

LMPP:
25 July.

NP:
June.

LMPP:
June.  So since 2001 until 2005 you extracted the lumps [with the syringe]?  Did you do that on a daily basis, please clarify about it?

NP:
Yes, if we caught fish that had lumps on them everyday, then we would have to extract the lumps.

LMPP:
[Please tell about] the actual events so that the Prosecutor doesn’t protest.  Were the fish caught by [your] husband or whose fish were they?

NP:
No.  [Those were] my [younger sibling’s] and my cousin’s [fish].

LMPP:
Oh, so [they were] your little brother’s/sister’s and your cousin’s; not your husband’s fish because your husband is a farmer, right?

NP:
Yes.

LMPP:
Not a fisherman, right?

NP:
Yes.

LMPP:
Oh, so you extracted [the lumps on] their fish.  Were you asked to do that or was that your own initiative?

NP:
My own initiative, so that the fish will sell.

LMPP:
On your own initiative.  So you were not asked to do so by your sibling or cousin, right?

NP:
Yes.

LMPP:
So you came and volunteered to extract [through a syringe] those lumps?

NP:
Yes.

LMPP:
I ‘d like to ask you.  Who taught you to do that?

NP:
No one did.

LMPP:
No one taught you?

NP:
It just so happened that we had a syringe, so we tried to extract the lumps using the needle.  Because if we had tried to sell the fish that had lumps on them, they won’t sell.

LMPP:
Hang on, how many of those syringes did you have?

NP:
Two.

LMPP:
And ever since 2001 until 2005 they’re still [used], those two syringes?  Were those syringes the ones you used all the times?

NP:
Yes, if we caught fish that had lumps on them.

LMPP:
And how did you obtain those syringes?

NP:
From a person at the local health clinic (posyandu).  It so happens that we can usually ask for two needles if a person comes to inject ATS to babies, infants or pregnant women.

LMPP:
You asked for two?

NP:
Yes.

LMPP:
When did the idea to use the syringes occur to you?

NP:
Ever since we had fish with lumps and [we experienced that when] it was difficult to sell them because of those lumps; the customers already knew that the fish had lumps and they did not want to buy them, so we took the initiative to take [the lumps] out using the syringes.

LMPP:
The lumps on those fish you mentioned, we don’t really know yet that the lumps contained a liquid substance?

NP:
Excreta, a bit black.

LMPP:
Excreta, a bit black.  Why not poke them with a [sewing] needle instead, why use a syringes?

NP:
It would have been too obvious if we had used a sewing needle or if we had cut [the lumps] off.

LMPP:
But if you had used a sewing needle it wouldn’t have been obvious; your objective was to flatten the lumps, right?  Be careful now, don’t say anything that isn’t true.

NP:
I wouldn’t say anything that isn’t true, because currently I’m fasting [due to the Ramadhan fasting month] and I’m under oath.

LMPP:
Right.  So why use a syringe when you could have used a sewing needle?

NP:
Yes, but we wanted to use syringes, what’s wrong with that?

LMPP:
Oh, so I wanted to use syringes, so what.  Ok.  And the two needles you used, they were used since 2001 until 2005, when you left Buyat Pantai, right?

NP:
Yes.

LMPP:
And it was your sibling’s and your cousin’s fish that you extracted, right? It wasn’t your fish.  You are very nice, aren’t you?

NP:
Yes, so all of us could eat, because if we couldn’t sell those fish how are we going to eat?

LMPP:
When you injected those fish, did it already have any liquid or what?

NP:
Already had liquid?

LMPP:
I mean so you injected the fish; so you didn’t extract [the liquid] but you injected [the liquid] into the fish.

NP:
Even the fish that were still alive, Sir, had lots [of lumps] on them.  The people of Newmont themselves have seen these fish being caught alive.  We never injected [liquid into] them, in fact we had sucked the lumps out so that the fish could be sold.  We would never inject [liquid into] those fish.  We already tried to show the people of PT Newmont but they didn’t believe that there were lumps.

LMPP:
So you only extracted [the lumps] out; not inject [liquid] into the lumps, huh.  Were you sure that there weren’t any liquid in the needle you used?

NP:
There were no liquid in it because we would need a lot of money to buy any [particular] liquid.

LMPP:
[But you] don’t need to buy seawater; you just have to suck it and inject it [into the fish].

NP:
But the fact was that the fish contained excreta; not seawater.

J III:
I ask the Legal Counsel to not ask questions that would trigger [the witness’s] temperament, that’s not necessary.

LMPP:
Very well, Sir.  So the two syringes, this is to confirm, so you used them from 2001 until 2005 to inject your sibling’s and your cousin’s fish, right?

NP:
Yes.

LMPP:
This was done daily, weekly, or monthly?

NP:
Yes, depending on whether or not he/she caught [fish with lumps].  If on [any particular] day he/she catches [these kinds of fish], on the same day we would inject them.

LMPP:
No, in actual terms, did it happen on a daily or weekly basis?

NP:
It’s not everyday that he/she would catch those kinds of fish.

LMPP:
But [we are talking about what happened] in the past, right.  In actual basis, did it occur everyday or every week, and how many fish?

NP:
I don’t know exactly how many.  Plenty.  I mean one day it could be two, the next day it could be one or, not everyday that it can be plenty all at once.

LMPP:
Oh, is that so.  Okay.  That will be enough from me, Chief Judge.  Thank you.

J III:
From the Legal Counsel for Defendant II.

HT:
Thank you, Your Honor.  I have a couple of questions.  You mentioned earlier that David Sompie had published about the tailings waste that were dumped, correct?

NP:
Yes.

HT:
What year was that?

NP:
I don’t really remember the year, Sir.  I only remember that it was before Newmont dumped waste, and David once mentioned that the waste emanating from PT Newmont Minahasa Raya’s pipes are already as clean as Aqua [a renowned mineral water brand] which is drinkable.

HT:
Why didn’t you ask David Sompie why it had to be dumped; why not drink it, why not give it to the residents?

NP:
Yes, we mentioned to David Sompie that instead of having to go through trouble looking for water, the waste should be distributed to the people for drinking.

HT:
And what did David Sompie say?

NP:
Nothing.

HT:
Nothing, is that so?

NP:
Fine.

HT:
I’d like to ask, did you know that in 2004 there was a fishing competition sponsored by Newmont, did you know about that?

NP:
Yes, I did.

HT:
You knew, what were the results?

NP:
Oh, the results I don’t know.

HT:
Don’t know?  The witness Mansur Lombonaung mentioned earlier that there was a result and that there were fish caught and in fact his son became the winner, you didn’t know that?

NP:
No.

HT:
[You] don’t know.  I would like to ask through the Panel of Judges, please read one of the witness’s statement in that minutes [in response] to question number 10, whereby it was asked where did you get the fish you used to eat, you answered that the fish you ate were caught by fishing around Pantai Buyat but that now you can no longer find fish around Pantai Buyat because there are no fish.  Right?

NP:
Yes, the fish [have] moved further away.

HT:
So there are no longer any fish at Pantai Buyat, is that so?

NP:
I mean it used to be that we [only had to] fish around the beach.  After there was waste being dumped by PT Newmont Minahasa Raya, we [had to] go fishing further away from there, there [the number of fish] have reduced a bit.

HT:
In that case [does this mean that] you cancel what you have said in this Minutes.

NP:
That’s not true.

HT:
The Minutes says that there were no fish.

NP:
No.

HT:
It’s not true?

NP:
Yes.

HT:
So [you wish to] cancel [your previous statement]?

NP:
I mean around the beach.

HT:
The Minutes says there were no fish.

J III:
She is clarifying what is said in the Minutes, not rescinding it, but clarifying.

HT:
[So you wish to] clarify [your previous statement]?

NP:
Yes.

J III:
Please proceed.

HT:
Thank you, Your Honor.  My last question:  Do you know the witness mister Mansur Lombonaung?

NP:
Yes.

HT:
Are you family related?

NP:
Yes.

HT:
How?

NP:
[He is] my mother’s older brother.

HT:
Older brother.  Were you ever brought by Pak Mansur to Jakarta?

NP:
Never.

HT:
Never, were you ever brought by Pak Mansur to Bali?

NP:
Yes.

HT:
On what occasion was that?

NP:
Testimony with the head of the World Bank, Emil Salim.

HT:
Oh is that so.  Were you ever brought by Pak Mansur to Batam?

NP:
Never.

HT:
Ok, that’s enough from me for now, thank you.

PS:
With Your Honor’s permission, we wish to proceed.  You mentioned earlier that you have family relations with Mansur Lombonaung?

NP:
Yes.

PS:
Are you family related to Djuhra?

NP:
Yes.

PS:
Family related to Ahyani Lombonaung?

NP:
Yes.

PS:
Family [related] with Ahyani Lombonaung, that’s Mansur’s child, correct?

NP:
Yes.

PS:
And Yahya Lombonaung?

NP:
Still family related.

PS:
Which nephew/niece’s fish were you referring to previously?

NP:
Yahya.

PS:
Yahya Lombonaung is known to have always caught fish with lumps; we will prove it later.

NP:
Go ahead and prove it.

PS:
You mentioned that recently before moving to Dominanga you obtained water from water tanks.  I would like to confirm that during the day [the water] is clear, but at night it becomes blurry, is this right?

NP:
Yes, coincidentally at that time [we were] supplied from water tanks and then placed it in water cisterns located close to the nearby Choke Station.  During the day when we take the water it was really clear, but at night it would be really blurry.

PS:
Was it occasionally like that or was it like that everyday?

NP:
Yes, that one time.

PS:
Oh, that one time only.

NP:
And we showed it to Jerry Kojansow.

PS:
That’ll be enough.  We will ask other questions.  You mentioned that because the water from the water tanks is no longer adequate, you used water from the river mouth, right?

NP:
Yes.

PS:
The water from the river mouth, did it taste like fresh water or salt water?

NP:
Fresh water.

PS:
No salty taste in it?

NP:
No.

PS:
How far was it from the beach to the location where you took [the water]?

NP:
I don’t know how far, but it was definitely far from the beach.

PS:
Alright, we will help by showing a picture of it.  You mentioned that you saw a broken land pipe, can I have a picture of the pipe?  This is a picture of a pipe under the sea, was the size of the broken pipe like that one [in the picture]?

 [Slide]

NP:
In principle it was about this size.

PS:
This isn’t clear, huh?..  How about this one?

NP:
That one over there.

PS:
The size of the pipe onshore was like this, huh.  Were there two pipes?

NP:
But it was covered, so we didn’t see.

PS:
The one you saw that was broken, what was it like?

NP:
The small one.

PS:
The small one, huh?  Not this big one?

NP:
Yes, the one in the Choke Station.

PS:
I am asking about the one on the land; you did not see the one under water, [it was] just an example.  You mentioned that at Buyat Bay there were no longer any fish or that it had decreased, do you see what this picture is?

NP:
Yes, but if we go fishing it wasn’t like it used to.  Like the Tandipang fish.  It used to be that if we fish those fish with a net, even the Tandipang fish in the surrounding area are plenty.  In fact, to the people of Buyat those fish are just like vegetables.  After PT Newmont Minahasa Raya dumped waste there, there were absolutely no fish there.

PS:
That is why there were none at all.  See that picture, there were many fish there, right.  Okay, let’s leave that [issue].  You mentioned that you took water from which riverfront, here, this is Buyat Village, this is the choke which you said was broken, this is Pantai Lakban, this is Buyat Sea, this is Buyat River.  Where did you take the water from?

NP:
Far.  Deep inside.

PS:
Further deeper over there, further?

NP:
Yes.

PS:
Not the one on this coast?

NP:
No, inland.

PS:
Oh, inland.  But it didn’t taste salty there?

NP:
No.

PS:
Alright, fine.  Did the other people also take water from the same location?

NP:
Yes.  Most of the people there.

PS:
There, huh.  In the same place.  The picture shows Pantai Buyat Village, right?  You were there since you were little, right, since 1976?

NP:
78.

PS:
78.  From your experience since 1978, did Buyat Village frequently experience flooding when it rains, where the water would rise?  The Buyat River?  

NP:
When it rains, yes.

PS:
It runs through to the sea, is that so.  Causing the water to become turbid?

NP:
If…

PS:
Was it frothy?

NP:
Yes, but it usually becomes clear quickly.

PS:
I didn’t ask whether or not it became clear, my question was: did it cause any froths or not?  Answer that first, don’t talk about other things yet.  Did it cause to become turbid or not?

NP:
Turbid.

PS:
And then it goes to the sea?

NP:
Goes to the sea.

PS:
Goes to the sea.  When you were asked by the Prosecutor:  “have you seen the disease suffered by your neighbours in Buyat Kampung?”  You said: “Yes, I saw the cramps suffered by the neighbours.  My question is:  can you actually see cramps?

NP:
He happened to be complaining about suffering cramps, it wasn’t just one or two people who said that.

PS:
Oh, so you didn’t see the cramps, but you heard stories about him suffering cramps.

NP:
Yes, there were even those who became paralysed.

PS:
No, I didn’t asked about anyone becoming paralysed.  My question was that when you were questioned by the Prosecutor about what could be seen, if it’s sores [say you saw] sores, if its marks (koreng) then say it was marks.  You said you saw cramps; cramps can only be felt, they cannot be seen, right?

NP:
Yes.

PS:
So what the neighbours said about cramps and the headaches, that was also from stories told by them, right?

NP:
Yes, we only saw that he was sick.

PS:
Yes, so you only knew because he told you that he had a headaches, is that so?

NP:
Yes.

PS:
Yes, not because he was seen dizzy, you cannot see dizziness.

NP:
Well it can because he already fell, that can be seen.

PS:
Just to clarify, don’t make false statements.

J III:
Just to clarify.

PS:
You mentioned in this hearing and in the Minutes about cramps, etcetera, etcetera, but not itchiness.  So witness, you are supposed to be testifying about itchiness.  But that’s okay, let’s just follow.  You mentioned that when cooking food at home it would be consumed by the whole family.  Did the child also eat that?

NP:
The child cannot eat yet.

PS:
Oh, you don’t have a child yet, oh sorry, but your husband and everybody at home ate it?

NP:
Yes.

PS:
How many people were there living at home?

NP:
Seven.

PS:
Seven.  Did any of them became paralysed like you?

NP:
No.

PS:
Any of them suffer cramps?

NP: 
Yes, cramps, dizzy.

PS:
Cramps and dizziness.  Everybody, or only some?

NP:
Everybody.

PS:
Everybody was dizzy?

NP:
Dizzy, cramps.

PS:
Dizzy, cramps on the forearms, on the joints, were the cramps felt on the joints or in the muscles?

NP:
My little sibling suffered it on the leg.

PS:
On the leg?

NP:
Yes.

PS:
But do you know which part of the leg, whether it was on the joints or otherwise?

NP:
On the leg, and when it cramps, he/she just falls.

PS:
On the knee?

NP:
Yes.

PS:
Oh, on the knees, this means the joints, huh.  Alright, you said that you have seen pipes on land, did you see what the broken parts were like?

NP:
I saw that water came out [of the broken part] it was turbid only when we came close to it.

PS:
No, I asked did you see it?

NP:
Yes.

PS:
The color was black?

NP:
Yellowish.

PS:
Yellowish.  Did it spray like a fountain?

NP:
I just [inaudible].

PS:
Only what you had seen.

NP:
We only saw that it was scattered on the ground.

PS:
Oh, scattered on the ground?

NP:
Yes.

PS:
But it was mentioned that it was quickly fixed by PT Newmont, and that its team went there immediately.  Do you know that PT Newmont developed [facilities] there for the benefit of the people?

NP:
Newmont developed public facilities such as public baths, but in the year of….

PS:
No, no.  Do you know or not?  Just name them.

NP:
I do.  In about 2003, there was only public baths.

PS:
In 2003 there were public baths. There was an attempt to bring electricity there, right, but it was difficult because that was protested by the people of Bolaang Mongondow?

NP:
There were only electric poles?

PS:
But it wasn’t successful because there was a problem, right, did you know this or not?

NP:
I didn’t know there was a problem.

PS:
And then clean water (PAM), after it was brought in by Newmont then it was managed by PDAM (Regional State Company for Drinking Water), right?  So it was transferred to be managed by PDAM, right?

NP:
Yes.

PS:
So you knew that the water was managed by the regional government?

NP:
Yes.

PS:
After the water was managed by the regional government, did you find water becoming turbid during the night?

NP:
No.

PS:
Never again.

J III:
Are you finished?

PS:
Yes, Your Honor.

MK:
With your permission, Your Honor, I have a few questions I would like to ask.  The witness, I see in the Minutes of Investigation that between you and the other witnesses, you all have the same rhythm.  My question is:  are there any NGOs who still frequent Dominanga after Mercy, then KKTB, was there any other one that came there?

NP:
NGO?

MK:
Were there any?

NP:
Yes.

MK: 
Ok.  Because I saw that when the Panel of Judges asked earlier whether after moving to Dominanga those lumps immediately disappeared?

NP:
No.

MK:
Oh no?..  The disease disappeared gradually?

NP:
After moving to Dominanga there were slight changes but [you] did not heal totally.

MK:
Not totally, because during the first hearing with the agenda of examination of witnesses, the witnesses’ statements said that after moving to Dominanga [the diseases] immediately disappeared.

NP:
No.

MK:
Wait a minute, the next hearing the answer immediately changed to become that the disease gradually disappeared.  Now I would like to leave a message for the NGO that maybe when asked by the Legal Counsel for the Defendant [you] should say itchiness instead.  Thank you.

NP:
We were never instructed by NGOs to say that but even if we had given the same statements that’s because we felt it ourselves, Sir.  We were never instructed by NGOs.

J III:
The witness, let’s put it this way.  It is true that it is possible that their statements were the same because they had the same experience, that’s possible, right?

NP:
Yes.

J III:
Alright, just to clarify.

PS:
There is one more question, Your Honor.  You mentioned earlier that you used syringes.  Who did you get it from?

NP:
I have explained earlier that we obtained the syringes from a clinic person and I thought you all have heard that earlier.

PS:
Oh…  For your information, syringes are not allowed to be given without a doctor’s permission, it cannot be purchased in drug stores.  Thank you.

J III:
Alright.  We give the Defendant a chance to pose questions?

HS:
No questions.

J III:
None, huh, any objections to the statements made.

RBN:
I think this witness has been examined many times by various doctors unfortunately yet no one has been able to determine what her health problems are, if any, so I can see no relations between her health illnesses and the mining operations.

HS:
Yes, so I heard that from her statements that the witness had been examined by many doctors but not even one can explain what the cause was.  Therefore, Your Honor, I don’t see the relation between the witness’s activities and my mining operations.  Thank you.

J III:
So the examination over this witness is finished.  Thank you for your attendance.

NP:
Thank you.

J III:
Next witness, please.

PP 1:
Next witness is DDjuhra.
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Juhra Lombonaung

J III:
The witness, are you fasting today?

JL:
Yes, Sir.
J III:
Those who are fasting may not be emotional, just relax when answering.  If you answer calmly, the statements you make will be correct, okay?

JL:
Yes.

J III:
What if your full name?

JL:
DDjuhra Lombonaung.

J III:
Where were you born?

JL:
I was born in Bitung, 6 March 1963.

J III:
What is your occupation?

JL:
Housewife.

J III:
What is your religion?

JL:
Islam.

J III:
Where do you live?

JL:
Now I live in Dominanga.

J III:
You used to live at Buyat Pantai, right?

JL:
Yes.

J III:
What is your educational background?

JL:
Junior high school.

J III:
Can you read and write?

JL:
Yes.

J III:
Do you know the Defendant, Richard Bruce Ness.

JL:
I just know his name, now I see.

J III:
You are certain you have no family relations [with the Defendant], huh?

JL:
Yes.

J III:
So before we hear your testimonies, you will be put under oath according to your religion, Islam, are you willing to do so?

JL:
Yes.

 [The witness took an oath]

J III:
You mentioned that before moving to Dominanga you used to live at Buyat Pantai, right?

JL:
Yes.

J III:
Before moving to Buyat Pantai, where did you move there from?

JL:
I’m from Bitung, Sir.

J III:
What year did you move from Bitung to Buyat Pantai.

JL:
I moved with my parents in 1977.

J III:
77.  It means you were not married at that time?

JL:
Not yet.

J III:
Now do you still live with your parents or do you have your own house?

JL:
I have my own.

J III:
At Buyat Pantai?

JL:
Yes.

J III:
Do you have your own family?

JL: 
Yes.

J III:
What is your husband’s name?

JL: 
Makruf Rumambi.

J III:
What is his occupation?

JL:
A fisherman.

J III:
Fisherman.  Do you have any children?

JL:
Yes, three.

J III: 
What year did you get married?

JL:
I got married in 1985.

J III:
1985.  Was Newmont there then?

JL:
Not yet.

J III:
What year did Newmont come there?

JL:
Newmont came in 1986.

J III:
Oh.  In 1986 you already had your own family?

JL:
Yes.

J III:
Had your own family, your own house, and your husband was a fisherman?

JL:
Yes.

J III:
From what you know, since when was there pipe disposal in the sea?

JL:
Pardon me?

J III:
Disposal of waste through pipes, what year did it start?

JL:
In 1996.

J III:
Before Newmont was there, what was the general disease suffered by the residents there?

JL:
Only influenza, fevers.

J III:
Fever too, huh?

JL:
Yes.

J III:
Any cramps?

JL:
None.

J III:
Itchiness?

JL:
None, too.

J III:
None, huh.  Where did you get your daily water from for drinking?

JL:
From the river.

J III:
From the river mouth, huh.  Was the water usually clean?

JL:
Yes, it used to.

J III:
Yes, I mean the water you took, did it look clean.

JL:
Clean.

J III:
But it was never examined whether or not that water was safe for drinking?

JL:
I don’t quite know.

J III:
You mean you never checked it?

JL:
No, Sir.

J III:
And when you wash rice or bathe, did you use the same water?

JL:
In that same river, Sir.

J III:
In the same river.  And where do you go to excrete?

JL:
In the toilet.

J III:
Is the toilet far from the river?

JL:
I have my own toilet, Sir.

J III:
Oh, generally do all the residents have their own toilet like you?

JL:
No.

J III:
The others, where did they go?

JL:
We dig like cats, Sir.

J III:
Is that so.  Some went to the mangrove forest?

JL:
Yes.

J III:
So, back in 1996 Newmont was there?

JL:
Yes.

J III:
For the installation of the tailings pipe?

JL:
Yes.

J III:
After the installation of that tailings pipe, were there any health disturbances to the community there?

JL:
Yes.  After the waste disposal, suddenly it was like that.

J IIl:
How many years after the installation of the tailings pipe did the health disturbances occur?

JL:
After 1999 there were itchiness.

J III:
I see, after 1999, that is 3 years later right?

JL:
Yes.

J III:
I see, so the diseases were not present before Newmont dumped their waste there.  What were the diseases?

JL:
Itchiness, lumps, dizziness, headaches, cramps.

J III:
None existed before [Newmont]?

 [Recording is stopping]

JL:
Around fifty.

J III:
Around fifty, right.  From the 53, how many families had the symptoms? You mentioned ten?

JL:
Majority, Sir.  I did not have the chance to collect complete data, just the majority of it.

J III:
Majority, right?  You mentioned majority, that means that the remaining is fine, is that it?

JL:
Hmm…

J III:
Have you ever?  From the 53 [people you surveyed] how many people suffered health problems like you mentioned, did it reach 10 or 20?

JL:
More [than that], Sir.

J III:
More than 20?  Is that so?  Now, with these symptoms, any medical treatment?

JL:
Previously, there were doctors who came to Buyat Bay.

J III:
There was.  What did the doctors say about the diseases suffered by the people there?

JL:
They did not say anything.

J III:
Oh, OK.  They did  not say anything, you must be unsatisfied, so it was examined again in Manado, is that it?

JL:
I have a disease, Sir.

J III:
A ha.

JL:
I was first examined at the Puskesmas.  

J III:
What did they say about the disease?

JL:
They didn’t say anything.

J III:
Then?

JL:
I got examined only after I was admitted.

J III:
Where?

JL:
At the Bethesda.

J III:
Bethesda where?

JL:
At Tomohon.

J III:
Oh, at Tomohon, e he..

JL:
I was sick since 2002.

J III:
What kind of sickness?

JL:
My wrist is in pain.

J III:
Aha.

JL:
Until all my joints can not be moved, I could not even walk.

JL:
I was [admitted] at Bethesda for 4 days.

J III:
4 days.

JL:
I requested to be released because I had no funds to pay the hospital fees.

J III:
Oh, so it was not because you are already healthy?

JL:
Yes.

J III:
But what did the doctors at Bethesda said about the disease, what kind of disease?

JL:
I was paralyzed, he said I had an infection, Sir.

J III:
Symptom of infection.

JL:
Yes.

J III:
He only said that?

JL:
Yes.

J III:
When you [were discharged], you were given medication?

JL:
I was given medication, but there were no changes, Sir.

J III:
I see.

JL:
Until I was examined by Doctor Awalui.

J III:
Where was that?

JL:
Here, in Manado.

J III:
A ha, so he said that it was only an infection?

JL:
Doctor Awalui also did not say anything, he just shook his head.

J III:
Oh, shook his head?.

JL:
Yes.

J III:
May be he was saying that he was confused by this disease.

JL:
Yes, that’s because I..

J III:
Weird, isn’t it?

JL:
Yes.

J III:
Now, after Manado, where else did you go to?  Were you ever examined in Jakarta?  Were you also taken to Jakarta?

JL:
I also went [to Jakarta], Sir.

J III:
You also went along?  

JL:
Yes.

J III:
Where were you examined in Jakarta?

JL:
Cikini Hospital.

J III:
What was examined there?

JL:
I was examined..

J III:
Were there blood tests, hair…

JL:
Urine, blood…

J III:
Hmm…

JL:
Yes, for the disease urine and blood was taken

J III:
A ha.

JL:
But they did not find what my sickness was.

J III:
Oh, so the disease is still undetermined?

JL:
Yes.

J III:
At Manado, at Tomohon it was not determined, it was the same in Jakarta, wasn’t it?

JL:
Yes, yes.

J III:
Other than Jakarta, have you ever traveled overseas like the other one that went to America for example?

JL:
No, only went to Jakarta.

J III:
Of the disease you mentioned earlier, is it still with you or is it cured?

JL:
Yes, it comes and go, Sir.

J III:
O it comes. 

JL:
Yes.

J III:
If it comes, the disease, what do you consume?  Any medicine?

JL:
I only asked for medicine from the doctor.

J III:
I see.  What medicine was you given, is it what they call painkiller, is it?

JL:
Yes, just pain killer.

J III:
Oh, it’s just pain killer, right?  Just to relief the pain, right?

JL:
Yes.

J III:
Not to cure.

JL:
Yes.

J III:
Since we don’t know the disease, even until now, even the doctor shook his head, one strange, one strange disease, isn’t it? Hmm.

JL:
Yes, I also have a lump in my head.

J III:
Oh, you have a lump in your head?  

JL:
Yes. 

J III:
Which part?  Do you have the lump until now?

JL:
Yes.

J III:
Why wasn’t it operated?  You had some on your hands that were operated?  It is not allowed to be operated if it were in the head?

JL:
I’m afraid, Sir.

J III:
Oh, you’re afraid, but the doctor recommended to operate, but you are afraid?

JL:
Yes.

J III:
I see.  In your family, how many have lumps like the one you described?

JL:
Two, my youngest child.

J III:
Where’s the lump?

JL:
Behind the ear and here.

J III:
There?  If it’s there, it can be operated, it’s not harmful?

JL:
I’m still afraid because [my child] is still small.

J III:
Afraid as well, oh still small

JL:
Just three years old.

J III:
The lump is still there?

JL:
There are, Sir.

J III:
I see, what year were you relocated to Dominanga?

JL:
June 2005.

J III:
June 2005?  After the relocation, how was your family’s health condition, better?

JL:
There were minor changes, like the headaches decreased, dizziness.

J III:
Oh, did it decrease or disappear?

JL:
Just decreased, but it did not totally disappear.

J III:
Which water source did you use, for drinking?

JL:
We took the water from the water source, the one from the mountain.

J III:
So, it’s not

JL:
from the pipe.

J III:
Not like the one at Buyat Bay near the river, it’s different isn’t it?  So it appears to be much cleaner. 

JL:
Yes.

J III:
Compared to the one at Buyat Bay mentioned earlier?

JL:
Yes, Sir.

 [The audience cheered]

J III:
Was there a Puskesmas at Dominanga?

JL:
Just a small clinic.

J III:
But, it’s there?

JL:
Yes.  But the Puskesmas is at the municipality.

J III:
Oh, is that so.  The diseases suffered or health disturbances that you had when at Buyat Bay, were there other people who relocated to Dominanga and had the same disease after settling at Dominanga?

JL:
Former Buyat residents?

J III:
Did the ones that relocate to Dominanga suffer the same disease while they were at Buyat Bay?

JL:
Nothing yet, just a small changes.

J III:
No, what I mean is that of the ones who were previously healthy, not all moved to Dominanga, right?  From those healthy people that moved from Buyat Bay to Dominanga, did any suffer the same disease like the ones at Buyat Bay, is there?

JL:
There are, Sir.

J III:
No, what I mean is that from the ones who were previously healthy….

JL:
Oh, if

J III:
Suddenly at Dominanga he/she suffered the disease at Buyat Pantai, was there anything like this? 

JL:
No.

J III:
Nothing like this?

JL:
Yes.

J III:
So these were the ones [already] sick from Buyat Bay?

JL:
That …

J III:
That the ones that went to Dominanga were the ones who were already sick, is that it?

JL:
Yes
J III:
But in the healthy people that moved to Dominanga, the disease from Buyat Bay did not exist?
JL:
Of the people that moved, the majority felt headaches and dizziness.
J III:
Oh
JL:
Yes
J III:
All who moved to Dominanga now suffer headaches and dizziness?
JL:
Yes
J III:
Now that you are already in Dominanga, the headaches and dizziness, do they still persist?
JL:
It’s less now.
J III:
Just lessen a bit?
JL:
Yes
J III:
Just lessen a bit?
JL:
Yes
J III:
Oh that mean you have to find more places, better for..
JL:
Ya, Insya Allah, Insya Allah [God willing] there will be a way.
J III:
Yes, for it to happen.  The witness, you mentioned that your husband works as a what?
JL:
Fisherman.
J III:
Fisherman, huh?  What does a fisherman catch fish with?  Using a boat or using a fishing rod on the riverbanks or?
JL:
Back then when the company wasn’t around, [we] only fished.
J III:
Fished.
JL:
Yes, by rowing .
J III:
Oo, rowing, huh?  Before Newmont was around you only fished at the riverbanks, huh, you didn’t have to go far to the middle?
JL:
There were some on the riverbanks, and also around the port.
J III:
O is that so? 
JL:
Yes.
J III:
Back then if you fished on the riverbank, you could already catch fish?
JL:
Yes.
J III:
How about after Newmont [came]?
JL:
Difficult..
J III:
You mean you had to go down into the middle?
JL:
After Newmont [came], Sir?
J III:
How was it?
JL:
I’m already half dead trying to make a living.
J III:
What do you mean by half dead?
JL:
It is difficult to catch fish now.
J III:
Wasn’t it because of the growing number of fishermen there?  Or the [number of] fishermen stayed the same, but it’s the fish that went away, is that so?
JL:
Yes.
J III:
Oh, so it’s not because of those catching the fish.  When you started there, the ones who became fishermen, for example, was 53 heads of family, then they started coming from everywhere catching fish there causing the fish to decrease.  It’s not like that, is it? 
JL:
Yes.
J III:
So because Newmont came, the fish went away, is that it?
JL:
Yes.  Because..
J III:
Oh, is that so.  How do you know the fish went away because Newmont came?
JL:
Because when wastes were dumped into the sea, lots of fish died.
J III:
Oh, is that so?
JL:
There were plenty of fish stranded on the beach.
J III:
Back then, before there was Newmont, there were no dead fish found on the beach?
JL:
No, never.
J III:
Ooo.  Were there any people there who caught fish by using bombs?
JL:
No.
J III:
None.  How about those who used poison?
JL:
None.
J III:
None, huh?  Using bombs and poisons, [fish] can die, right?
JL:
Yes.
J III:
But there weren’t any who used those, huh?  Suddenly there were plenty of dead fish, is that so? 
JL:
Dead.
J III:
Hmm.
JL:
We have reported [the problem] to the company, the Village government too, they just took the fish and took pictures, but the cause of the those dead fish, they didn’t tell us.
J III:
Is that so?
JL:
Yes.
J III:
Didn’t anyone bring the fish to a laboratory to check why the fish died?
JL:
We only told Newmont, Sir.
J III:
Oh, to Newmont; not to the Fisheries Service office or check it?  Don’t ask to Newmont okay?  Find a neutral party, because if you ask Newmont, right …
JL:
Well, we didn’t know.
J III:
Wasn’t there an office of the Fisheries Service there, so you could check it?
JL:
No.
J III:
None, huh.  So until now, do you know what the cause of those dead fish was?
JL:
Don’t know.
J III:
And the disease suffered by some of the residents, you don’t know what the cause was, not even the name of the disease?
JL:
Yes
J III:
Until today you don’t know?
JL:
Yes.
J III:
Hmm.  You have been examined in Jakarta, and still don’t know what the disease was? 
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J III:
As fishermen, do you eat the fish you catch?  Some you sell and some you eat?
JL:
Some we sell, some we eat.
J III:
So you eat them, huh?  Is that okay?  Nothing happened when you ate those fish?
JL:
Now?
J III:
Yes.
JL:
Nowadays we just eat melayang, melayang, deho fish.
J III:
What’s the name of the fish?
JL:
Deho…
J III:
Oh.
JL:
Tuna.
J III:
What about that Deho?
JL:
It’s…
J III:
Not many of those died there?...
JL:
No.
J III:
Those Deho fish?
JL:
No.
J III:
O, what kind of fish were the ones that died?
JL:
Demersal fish.
J III:
O, demersal fish huh?  So you can no longer find demersal fish, huh?
JL:
Yes.
J III:
Is that so?  So after you ate those fish, you no longer suffered health problems?
JL:
There still are [health problems].
J III:
You said you knew that those fish were safe to eat?
JL:
Yes, but we continued to eat fish, Sir.
J III:
O, is that so.  So it’s alright.  It means that the fish are fine?
JL:
We ate flying fish, like deho.  
J III:
Oh, so flying fish are okay?
JL:
Well, I don’t really know whether it’s fine or not, we want to buy fish but we have no money.
J III:
And where do you sell some of those fish?
JL:
I often go to Ratatotok and to Buyat.
J III:
Were the people there not afraid to eat those fish or to buy fish from Pantai Buyat?
JL:
There were some who didn’t believe it.
J III:
Yes.
JL:
They bought them nevertheless.
J III:
Oh, they bought them.
 [The audience cheered]
J II:
The witness, you mentioned that you were a housewife?  During the time at Buyat Pantai, for your daily activities, the water you consumed or most of the people there consumed were taken from the river mouth, huh.  Ever since you were there?  From what year was it when you moved there with your parents?
JL:
1977 
J II:
Since 1977. Then recently there were tailings disposals, right, which you said came from Newmont.  Was that the water you used daily for consumption or for daily use since Newmont came, did the water change?
JL:
It changed, Sir, Mam.
J II:
Changed?
JL:
Yes.
J II:
What color is it now?
JL:
It’s dirtier, unlike the way it used to be.  Back then when seen from above, you could see through to the sand underneath.
J II:
And now?
JL:
The color has changed.
J II:
Changed color? 
JL:
Yes.
J II:
Does it smell?
JL:
I didn’t smell any [unpleasant smell].
J II:
You didn’t smell anything?
JL:
Yes.
J II:
Yes, like when taking ablutions [for prayers], the water would touch your face, right?
JL:
Yes.
J II:
Washing your face, brushing your teeth, the water will definitely enter your mouth, touch your tongue, of course you could taste it, right?  Did it taste differently, or smell, you could smell it.
JL:
When we brushed our teeth, we would take the water from the river, never from the river mouth.
J II:
From where?
JL:
The river that was dug up.
 [The audience cheered] 
JL:
The one from the well we dug, that’s the one we took water from.
J III:
Audience, please give the witness a chance to make her statements properly, okay.  Please proceed [inaudible].
J II:
So?
JL:
The well water, Mam, the one we took, we use that for drinking and for brushing our teeth.
J II:
You mentioned that it was about 2 meters deep, right?  Or is it not that deep?
JL:
It doesn’t go down to 2 meters, Mam.
J II:
So it doesn’t reach 2 meters?
JL:
Yes.
J II:
But the distance to the river or river mouth?
JL:
Yes.
J II:
How far?  2 meters or farther?
JL:
No.  [inaudible] close, Mam.
J II:
Really close, huh?
JL:
Yes.
J II:
That was the water in the well which you dug up, right.  Since when had that well been dug up?
JL:
When we draw the water, we made the well, Mam.
J II:
O, so it’s not permanent, right?
JL:
Yes, it’s not.
J II:
So when you want to use it, then you dig it up.
JL:
Then we dig it up.
J II:
Oo. So it’s not that it was always there; so every time you want to use it, you just take it from there, no?
JL:
No.
J II:
And did you give [inaudible], or not?
JL:
No.  Because sometimes it froths, floods.
J II:
.Hmm.  When it floods, did the water in the river mouth change or not?
JL:
Pardon me?
J II:
When it floods, for instance if last night it flooded, last night it rained, the next morning would the water change or not?
JL:
[It would] change.

J II:
The colour?

JL:
Turned yellow.

J II:
Turned yellow.  So how long will it take for the water to become eee... so…

JL:
If it flooded, it would be clean again within two days, but now it is still dirty even after one week.

J II:
Still dirty?

JL:
Yes.

J II:
You will dig only if you need water.  That is the water you referred to.

JL:
Yes.

J II:
Yes, the water was also being drunk?

JL:
Yes we drink it, but what is significant is that we dug.

J II:
When you dug up the water, then drank, it should have been boiled first, cooked?

JL:
Yes, boiled first [inaudible].

J II:
When cooked, do you [use], what do the locals call it, belanga (pot)?

JL:
Yes.

J II:
Did it have colours or not?

JL:
It was coloured Ma’am, yellow.

J II:
Yellow?

JL:
Yes.

J II:
On the base of the belanga, was there some kind of sediment?

JL:
Bakapur (powdery/chalky)?

J II:
Yes, that is what I meant.

JL:
Yes.

J II:
Or was there any other liquid residue after being cooked?

JL:
It was yellow, Ma’am, in the belanga.

J II:
How?

JL:
The yellow sediment in the belanga.

J II:
So the belanga was yellow?  

JL:
Yes, in it [the belanga].

J II:
Were there any other sediments at the bottom, meaning residue in the belanga [inaudible], on the bottom, was there any other colour or?

JL:
No.

J II:
No?

JL:
Yes.

J II:
Was there any bakapur?

JL:
O bakapur.

J II:
O there was a lot of bakapur?  There was one with a kidney disease, because there was chalks.  Ok, so the water, if it is going to be used tomorrow morning?  This means it must be taken this afternoon?  Store it first?

JL:
Yes.

J II:
The locals say it is stored first.  After being stored or kept, the water can be cooked the next day?

JL:
Yes.

J II:
Does it change its colour?  So if we took the water tonight, kept it, then cooked it the next morning, would it change its colour?

JL:
Yes no.

J II:
No?

JL:
Yes.

J II:
It would not change its colour?

JL:
No.

J II:
Do you smell any differences between the water back then and the water now after Newmont operated, is there any difference in, in taste, it tastes different, it used to taste like that, now it tastes like this?

JL:
Because Ma’am, regarding the drinking water, Newmont gave patorang drinking waters in the year 2000.

J II:
No, not the one from Newmont, but the water from nature in the area?

JL:
Ya.

J II:
Meaning the water in the area, not the one from Newmont, how is it?  Did the water taste differently than now, the water used to be clear but now it became yellowish, how is it?

JL:
It tasted as usual, cuma depe warna di dalam belanga bakuning.

J II:
O it tasted as usual, the colour changed, did the change occur due to a flood which changes its colour, or is it that it is the colour even though there were no floods?

JL:
Yes it is now.

J II:
So even though there was no flood?

JL:
Yes.

J III:
To the Public Prosecutor, your witness.

PP 1:
Thank you to the Panel of Judges.  The witness, you mentioned earlier that there was tailings or waste disposal into the sea in 1996 by PT Newmont Minahasa Raya.

JL:
Yes.

PP 1:
We want to ask you, do you know what tailings look like?

JL:
Yes, it is yellow like tela.

PP 1:
Yellow like a tela?

JL:
Yes.

PP 1:
Yellow like a tela, being disposed into the sea, through pipes?

JL:
No, that is what we said…

PP 1:
Yes.

JL:
We saw a broken pipe.

PP 1:
There was a broken pipe?  And?

JL:
Yes, on land.

PP 1:
So, at that time, do you know what happened to the tailings? And since ‘96, since the existence of tailings disposal of PT Newmont Minahasa Raya into the sea, what was the condition of the seawater, were there any changes [compared to] before the tailings disposal of PT Newmont Minahasa Raya existed?

JL:
There were, Ma’am.

PP 1:
It changed like [inaudible].

JL:
The change is that we used to be able to see eee the sands of the seabed to a depth of 15 meters, but now we cannot.

PP 1:
You [inaudible].

JL:
Yes.

PP 1:
You mentioned, you have explained the daily use, you drank water, drinking water from the river, which used to be clean but now it is dirty.  Since what year did the change occur  where the river water became dirty?

JL:
I do not remember, Ma’am.

PP 1:
You do not remember.  Now, about the disease, you mentioned that the itchiness has occurred since 99.

JL:
‘99.

PP 1:
Anyone in your family suffered from itchiness?

JL:
Yes, my first-born child.

PP 1:
How old is your child?

JL:
He was 13.

PP 1:
13. 

JL:
Eh. 

PP 1:
Since when did he suffer from itchiness?

JL:
Year ‘99.

PP 1:
Year ‘99?

JL:
Yes.

PP 1:
Continues until now?

JL:
No, it has gone.

PP 1:
Ooo.

JL:
Because he went to school in Bitung.

PP 1:
What did the itchiness on the skin look like?

JL:
Sores, Ma’am, it was watery.

PP 1:
Sores.  You mentioned earlier that, we return to the families [Kepala Keluarga/KK], you mentioned earlier that since you lived in Buyat Beach, there were 50 families?  Could you please tell us, now with the contamination occurring in Buyat, how much families have…?

 [The audience cheered]

PS:
We object, the Prosecutor has lead by stating “contamination”.

J III:
Yes, yes, so please change your question, don’t do that.  Please change it, not to say that as if it had been proven.  Do it in other ways.

PP 1:
Since you moved to the Dominanga Village, how much families moved to Dominanga Village?

JL:
68 families.

PP 1:
68?  The ones that stayed?

JL:
Ee..69

PP 1:
Before that, how many families lived in Dominanga Village?  I meant in Buyat Beach?

JL:
Before year 90 what?  Around 50, Ma’am.  Now there are more than 70 families.  So 68 families moved.

PP 1:
Oh ok.

JL:
Yes.

PP 1:
You were clear.  Now to change the subject, you explained earlier that your husband is a fisherman?

JL:
Yes

PP 1:
Yes, who sells the fish caught by your husband?

JL:
I did.

PP 1:
Which villages did you sell them to?

JL:
Buyat and Ratatotok.

PP 1:
Buyat and Ratatotok?  Is Ratatotok Village far from Buyat?

JL:
Near, Ma’am.

PP 1:
Near? 

JL:
From the Beach to the Ratatotok village, about 2 kilometers.

PP 1:
2 kilometers?  Do the residents of Ratatotok Village suffers from the itchiness as suffered by the residents of Buyat Village?

JL:
As far as I know, there were in East Ratatotok, Ma’am…

PP 1:
There were those suffering from itchiness?

JL:
Yes.  Because at the time the doctors from Mercy gave treatment at the Beach, there were lots of Ratatotok people who came to be treated as well at Buyat Beach.  The same disease which we suffer.

PP 1:
Were there any fishermen from Ratatotok Village who caught fish or fished near Buyat Village?

JL:
Fishermen of East Ratatotok often caught fish in…in Buyat.

PP 2:
Yes, allow us to continue.

JK III:
Yes, please continue.  Questions that have already been asked, please do not repeat them.  To make this fast.

PP 2:
Ok witness.  You mentioned earlier that there was a waste disposal pipe.  I want to ask you briefly.  Was there any socialization in regard to the waste disposal pipe?

JL:
The first time David Sompie spoke to the villagers on the waste disposal that if the waste being disposed into the sea, it would be clean and drinkable.

PP 2:
Yes.

JL:
Apparently, the things that came out were not clean.

PP 2:
Yes, a moment please, you mentioned David Sompie, do you know him?

JL:
Yes.  He is from Newmont, Sir.

PP 2:
Did often interact with the community?

JL:
I often see him come now and then. 

PP 2:
Oh.  Often?

JL:
Mmm.

PP 2:
So you know him?  Yes an employee at...

JL:
Newmont

PP 2:
Newmont.  What was his occupation?

JL:
I do not know.

PP 2:
Yes.  You do not know?  You knew he worked at PT Newmont.  What was the essence of the socialization?

PP 2:
The essence?

JL:
He spoke about the waste?

PP 2:
He-eh.

JL:
That the community should not be afraid.  That if the waste leaked, the waste is already clean and drinkable for the community.  But when the pipe leaked, the waste was dirty.

PP 2:
Yes.  Ok.

J III:
Please straighten this out.  Please straighten this out again.  Is it a habit for the residents there to drink seawater?

JL:
River water.

J III:
So you meant that you drink the seawater there.  What do you mean if wastes are there?

JL:
Not according to David Sompie, Sir.

J III:
You can drink the seawater even if wastes are there?

JL:
He said that the residents can drink the waste water because it will come out clean.

PP 2:
Oh, seawater is potable?

JL:
Waste water that came out of the company’s factory, he said that it is clean when it is disposed of.

J III:
So the waste water is stored, then drunk, right?

JL:
Those were David Sompie’s words.

J III:
Oh, he said that?

JL:
Yes.  He said that to the residents.

PP 1:
Has anyone proved it by drinking?

JL:
No.

PP 2:
Not ever, right?

JL:
Yes.

PP 2:
Was there a representative from the company who drank the waste water?

JL:
No one.  But he said so to the community.

PP 2:
Yes.  Thank you. Thank you.

J III:
Would that be all.

PP 2:
That is all.

J III:
Please [question the witness].

LMPP:
I have 2 questions, Chief.

LMPP:
[inaudible] the fish were dead, you have already explained that, right?

JL:
Yes, sir, I saw them.

LMPP:
When was that?


JL:
After the waste disposal pipe [was built].

LMPP:
When?  What year?  Do you remember?

JL:
If I am not mistaken, it was year ‘97.

LMPP:
Year ‘97?  It happened during daytime, the night, in the morning?

JL:
I woke up in the morning, Sir. The fish was stranded on the shore.

LMPP:
So when you wake up in the morning.  Did you see any dead fish on the beach?

JL:
Yes.

LMPP:
How many times did you see such an event?

JL:
Once.

LMPP:
Just that one time?

JL:
Some floated on the sea’s surface.

LMPP:
Fine.  Just so it is clear on this hearing.

JL:
Yes.

LMPP:
So when you woke up in the morning, you went to the beach, right?

JL:
Yes.

LMPP:
At that one time, did you see the dead fish?

JL:
There were a lot of them, at that one time.

LMPP:
Ya the question is, were there many of them?  How many times did you see such large numbers of dead fish?

JL:
I saw it once.

LMPP:
You saw it once?  After that, what else did you see?

JL:
There were fish floating on the shore.  Those in the sea suddenly died.  There was a whale stranded on Buyat Beach, but I do not remember what year it was, Sir.

LMPP:
Ok.  So you saw the event on the beach only once.

JL:
Mmm.

LMPP:
And you mentioned the fish that suddenly died in the sea, how many times did you see those?

JL:
Many times.

LMPP:
Or on the same day?

JL:
No, it was not.

LMPP:
On a different day?

JL:
Yes, different.

LMPP:
How many times?

JL:
Countless, Sir.

LMPP:
You cannot count it, meaning more than twice?

JL:
Yes.

LMPP:
About the fish, those were the ones in the morning when you woke up, the ones that died in the sea, was it during daytime, in the afternoon, at night?

JL:
It was in the morning, when I came home half-day, also in the afternoon.  They were always stranded on the beach, Sir, I do not remember how long they have been stranded.

LMPP:
Mmm you do not remember how many times?

JL:
Ya.

LMPP:
Then where did the fish go?

JL:
Some people from the Company took them, there were some people from the Company who took them.

LMPP:
The Company took them?

JL:
Yes.

LMPP:
The Company?

JL:
Newmont.

LMPP:
Newmont took the fish?  And you saw that?

JL:
I saw it…even the Community Leader (Hukum Tua) of Buyat were there when the fish were collected.

LMPP:
So you saw the ones that reached the shore only once?

JL:
Yes.

LMPP:
And a few times [you saw] the ones that died at sea

JL:
Yes.

LMPP:
Ok.  My second question, in the year 2000 you were brought for treatment to Jakarta by WALHI?

JL:
Not in 2000.  My blood was taken for sample.

LMPP:
You did not ever go to Prodia Clinic?  In Jakarta?  At a laboratory?

JL:
No, in 2000 my blood was taken for sample, Sir.

LMPP:
Pardon?  Prodia, have you ever?  To examine your blood sample.

JL:
Prodia America?

LMPP:
Yes, from Prodia then to America? Did you ever?

JL:
At that time, my blood was only taken a sample to be examined.  

LMPP:
And then brought to America?

JL:
I was never brought to America.

LMPP:
Chief Judge, I wish to present his blood examination [result] at Prodia Jakarta, which later being brought to America, before the Panel of Judges and the witness.

J III:
No, no scientific terms.  Does he understand?

LMPP:
No, not those, the numbers are here.

J III:
Oh.

LMPP:
This is simple.  This was his examination [result].  Would you allow me to present it to you?

J III:
Yes, if it is too technical, he is a commoner, it would be difficult, right?  Try it?

LMPP:
Clarification.

J III:
Try it, Ma’am, here, Ma’am, did you see this?

LMPP:
If you do not know, please say that you do not know.  DDjuhra ya?  Were you at Prodia to be examined?  At a laboratory?  At which street?  In Sam Ratulangi?  That is all from me, Chief, for now.

HM:
Chief, I have 1 question.  You described that you were treated at Bethesda Hospital.

JL:
Yes.


HM:
Mmm, what was your illness?

JL:
I was taken to Bethesda Hospital because I could not move from my hand up to here, all in pain, my whole body, until I could not walk.

HM:
So your bones hurt?  Hinge joint or what?

JL:
Hinge joints.


HM:
Hinge joints?

JL:
My whole body was in pain.

HM:
Not itchiness, right?

JL:
No.

HM:
No?  No itchiness at that time?

JL:
No.

HM:
None?  When you were examined by the police, we wish to read out loud, Your Honor.  Question number 14, there is a question here:  During the time you suffered the illness you explained above, Have you ever have your illness examined to a doctor?  When?  Where?  And what was the result?  In 2002, you answered yes, when I felt pain in my bones, I was treated at Bethesda Hospital in Tumon and hospitalized for 4 days.

JL:
Yes.

HM:
According to the doctor, you suffered from the symptoms of a throat infection.  Right?

JL:
Yes, symptoms.

HM:
So it was not due to a bone illness?

JL:
Bone illness, but according to the doctor I had symptoms of a throat infection.

HM:
Did it really hurt?

JL:
It hurt.

HM:
The throat?

JL:
It did not hurt.

HM:
Oh it did not hurt?

JL:
Only my body hurt.

HM:
Oh who took you to the Bethesda Hospital?

JL:
I was with my husband.

HM:
Oh, your husband?  On your own initiative, right?

JL:
Yes.

HM:
So no one told you to go there but yourself?

JL:
Yes.

HM:
Thank you.

J III:
Anything from the legal counsel of Defendant II?

PS:
Thank you, Your Honor, we proceed upon your permission.  You live at Buyat Pantai. Is that true?

JL:
Yes.

PS:
Buyat Pantai.  One family in your house consists of how many members?

JL:
There are 5.

PS:
There are 5?  Including your husband?

JL:
Yes.

PS:
Husband?  Meaning you have 3 children?

JL:
Yes.

PS:
3?  Right?  If you cook daily, whatever meal cooked, rice cooked, the family will always eat them?

JL:
Yes.

PS:
Right?  You suffered from cramps?  Your children suffered cramps or itchiness?

JL:
My first child [suffered from] itchiness, in ‘99.

PS:
Itchiness? 

JL:
Yes.

PS:
But, you had cramps.  Your husband did not suffer from itchiness? 

JL:
My husband [suffered from] itchiness and cramps.

PS:
How did the itch look, witness?

JL:
It was red-spotted.

PS:
Oh red-spotted, then he complained that he itched, right? Red-spotted itch, right?

JL:
Yes.

PS:
Who were they?  Who else had the same complaints?

JL:
My husband and children too with sores.  Itched until it became sores.  The body…

PS:
Sores?  Was it like that?

JL:
Yes.

PS:
Like sores, right?

JL:
Yes.

PS:
Which child had the sores?

JL:
The first.

PS:
Only you suffered from cramps?

JL:
My husband too.

PS:
Oh not the children?  Not the third one?

JL:
Yes.

PS:
Not the third one?

JL:
He-eh.

PS:
Whereas everyone ate the same food?

JL:
Hmm.

PS:
Your food and your children’s are the same, right?

JL:
Hmm.

PS:
What family relationship do you have with Mansur Lombonaung?

JL:
Older brother.

PS:
Older brother?  So Mansur Lombonaung is your older brother?

JL:
Yes.

PS:
How about Ahyani Lombonaung?

JL:
Niece.

PS:
Niece, and Yahya Lombonanung?

JL:
Nephew.

PS:
Nephew, so there are many family members of the Lombonaung in Buyat?

JL:
[Silence]

PS:
Many?

JL:
No.

PS:
How many families are there?

JL:
Just a few families.

PS:
Just a few, right?

JL:
Yes.

PS:
You consume water.  When did the Buyat residents come to Buyat?

JL:
‘77.

PS:
Can you take a look at this photo?  This photo was taken by the Department of Energy and Mineral Resources in 1994.  Do you recognize this photo?

JL:
Yes.

PS:
The photo of Buyat Village?

JL:
Yes.

PS:
This was the photo of Buyat Village in 2004.  The area was also like this before you moved?  This was taken closer.

J III:
Buyat Village or Buyat Pantai?

PS:
Buyat Pantai, I meant Buyat Pantai.  This has the same background, the same mountain.  But it was in ‘94.  This is 2004.  It is correct that the condition was as it was after you left Dominanga?  Like this? 

JL:
Yes.

PS:
The condition of Buyat Village is like this?  Buyat Pantai is like this?

JL:
Yes.

PS:
Like this?  Correct?  This is the photo of Buyat Pantai, right?

JL:
Buyat Pantai Village.

PS:
Ya. I just want to ask.  Try this other village facing the view to in ’94, like this, do you still recognize this photo of the village in ‘94?

JL:
Yes.

PS:
Right, facing towards Lakban.  In 2004, it looked like this?  Right?

JL:
Yes.

PS:
Ok.  A moment.

JL:
That is the fish in 2004.

PS:
Try the fish-pipe.  You mentioned the number of residents, this was taken in 1999.  This is Newmont’s pipe to the sea base through Buyat Pantai.  Here you can see that there are still fish.  The question is, just so you are convinced that this is the pipe under the sea and these are the fish, all fresh.  Perhaps we will try to find out what caused the fish to die?

J III:
Enough.

PS:
My question to the witness.

J III:
Enough.  You mentioned that the number of residents lately since ‘96, here the number of residents increased before moving to Dominanga, correct?

JL:
Yes.

PS:
Out of how many families?  How many families?

JL:
50s.

PS:
Out of 50 families.

JL:
Now about 70s.

PS:
70 families?  So within a few years there was an increase of 20 families?

JL:
Yes.

PS:
Other than the increase in the number of families, were many born there [at that time]?

JL:
Yes.

PS:
The babies born there, were they healthy?  Have you seen a healthy baby being born there?  How many?

JL:
At Pantai Buyat?

PS:
Yes Buyat.  We are talking about Buyat Pantai, no other place.

JL:
There were.

PS:
And they ate fish from Buyat?

JL:
Hmm.

PS:
And more babies healthier than baby Andini, correct?

JL:
The babies born, how many were ill?

PS:
Ya.

JL:
We do not expose them.

PS:
No data?  You do not have the data, ya?  So you knew there were those with sores?  The baby with sores on her skin is Andini, right?

JL:
Yes.

PS:
Right, witness?

JL:
Yes.

PS:
Ok.

7JL:
And now there is another similar to Andini.

PS:
No, that will be enough.  You said that you consumed water from Buyat River.  Do you know that Newmont also sent water tanks?

JL:
There were in 2000.

PS:
There were?

JL:
They used a pipe directly from the water reservoir at the beach.  At that time, the water is clean during daytime and dirty at night.  We helped them.

PS:
There was a chalky substance, right?

JL:
The water turned to yellow, Sir.

PS:
Yellow?  Did you use the water to drink?  The water in the river?

JL:
Yes.

PS:
Is the water adequate for the community’s consumption at Buyat Village?

JL:
If not, then we’d go back to the river.

PS:
If not enough, you’d go back to the river?  But some from there, some from the river?  What was the distance between where you took water from the river and the seashore?  You took the river water from the seashore or..  

JL:
No inland.

PS:
Near koala there?

JL:
Yes.

PS:
How far is that to the beach?

JL:
Ya I do not know how far, I have never measured it.

PS:
So daily, you go to shower at Buyat river, washing, where did you go to defecate?

JL:
To the toilet (WC).

PS:
To the WC?  All Buyat residence defecate in the WC or to?  Some?

JL:
Some bagale, Sir, like a cat.

PS:
Why?  It seemed enough.

JL:
Bagale like a cat.

PS:
Oh yes, no one went to Buyat River to defecate?

JL:
No.

PS:
No one went to Buyat river.  You prepare food at Buyat River?  This is a picture of Buyat, this is Pantai Buyat, this is Buyat Village, this is Buyat River, ya.  Where at Buyat River?  You take water from here?  Here?  Can you see its end where you took the river water?  River mouth water?  Here?  Here?

JL:
No, a bit up.

PS:
Farther?


JL:
A little bit up.

PS:
Oh here?

JL:
No below.

PS:
Oh here?  Here?  Here?  This is the Buyat river, then where?  If you want me to stop, just let me know…

JL:
Ya there.

PS:
Here?

JL:
A little bit up, Sir?

PS:
Here?

JL:
Not down.

PS:
Here?  This? 

JL:
Why is it shaking?

PS:
Your hand here.

J III:
Do not shake.

PS:
Is it here?  A bit up?  Here?  Here?  Here?

JL:
Not there, it is too far.

PS:
Well, say where?  Which part?  Here?  Down?

JL:
No, a little bit up.

J III:
A bit up, no, up.

JL:
Excuse me, but please point?

PS:
Oh you can come here.

J III:
Show us.

PS:
This is the Buyat river, oh here?  Thank you, witness.  When you took and cooked water from where you took it, was there a salty taste from the water, or not?  What was the taste of river water? 

JL:
Tasteless.

PS:
Tasteless?  How much did you drink from there?  Before Newmont, so everyone had to drink from there?

JL:
Yes.

PS:
But after Newmont, the drinking water was mixed?  Still using the river water and the water from Newmont?

JL:
Yes.

PS:
Correct?

JL:
Yes.

PS:
Sometimes using the river water, sometimes using the water from Newmont? 

JL:
Yes.

PS:
We think that is enough, Your Honor.

J III:
Enough?

MK:
Your Honor, I have 2 questions, if permitted.

J III:
Yes, please.

MK:
Thank you.  The witness, do you, other than the house at Buyat Pantai Village.  Do you have any other house?

JL:
I do, Sir.

MK:
Where?

JL:
In East Rata.

MK:
In East Ratatotok?  So you have 2 residences?

JL:
I lived in East Ratatotok from the year 2004, October.

MK:
So you bought the house in October 2004?

JL:
Yes.

MK:
More or less, right?  October 2004?  Then you moved to Dominanga?

JL:
Yes.

MK:
You lived there?

JL:
Yes.  I left [the house].

MK:
Empty?

JL:
I let someone live Di Birman.

MK:
Ok, so the house is still used?

JL:
Yes.

MK:
[Then you left] for Dominanga?

JL:
Yes.


MK:
And Dominanga, you lived in the west?

JL:
In the west.


MK:
Ok, my question is, why did you prefer living in west Dominaga rather than in your own house?

JL:
I preferred to live in west Dominaga, importantly my health was restored. 

MK:
Oh I see?

JL:
Rather than living in my own house and staying ill.

MK:
Oh I see, ok.  So you lived in East Ratatotok, with how much distance from Buyat Pantai?

JL:
Buyat Pantai to East Ratatotok is about 1 kilometer, if I am not mistaken…

MK:
1 kilometer?  That is a bit far from Buyat Pantai, right?  Have you ever worked together with Haji Kasim Malalonto?

JL:
I have.

MK:
Established a CV, right?

JL:
Yes.

MK:
CV. Sinar Wakatobi, right?

JL:
Yes.

MK:
As a subcontractor of the Company?  PT Newmont Minahasa Raya?

JL:
Yes.

MK:
What does it supply?  Or what does it do?  Do what?

JL:
I worked on the establishment of the Regional Military (Koramil) Office.

MK:
Oh the establishment of the Koramil Office?

JL:
Yes.

MK:
What year?  When was it?

JL:
2004.

MK:
2004?  So PT Newmont Minahasa Raya gave you an order to build a Koramil office in cooperation with Haji Kasim Malalonto?

JL:
But on the condition that I was prohibited to join an NGO.

MK:
Oh I see?

JL:
Yes.

MK:
Oh so you took the project, promised, then joined an NGO?

JL:
Yes.

MK:
Yes, thank you Ma’am, thank you Your Honor, that is all from me.

J III:
Yes.  We ask the Defendant, is there anyone who wishes to ask or respond?  Oh there is?  Oh there is, there is.

OS:
We’ll go straight to the point Sir, you mentioned that there were 69 families who left for Dominanga?

JL:
Yes.

OS:
Were there any families left living at Buyat Pantai?

JL:
There were.

OS:
Still many?

JL:
About more than 10 families.

OS:
Oh, 10 families.  Are there any [families who went] from Buyat to Dominanga then returned to Buyat?

JL:
Not that I know of.

OS:
Oh, there are none.

JL:
Yes.

OS:
So those living there did not want to go to Dominanga?

JL:
Yes.

OS:
Ok.

JL:
There are some, Ma’am, but they only came to treat the elderly who were ill.

OS:
Oh, just came back [for the elderly]?

JL:
Yes.

OS:
Ok, we want to ask, you said you also, what do you call it, catch fish?  Is that so?

JL:
No.

OS:
Oh no?  No?

JL:
Yes.

OS:
Did you catch hatchlings?  Did your children?  You helped, right?

JL:
Yes.

OS:
Oh you helped?

JL:
Yes.

OS:
So, during the fishing season there were lots of fish?

JL:
Yes.

OS:
Not sea fish?

JL:
Hatchlings.

OS:
Hatchlings? How about other sea fish, it is logical right?  Or only white fish? Does it have its season?

JL:
Yes for white fish.

OS:
When it is in season, will there be plenty?  No.

JL:
Yes Ma’am, from year 2000 Ma’am.  No white fish even during its seasonal.

OS:
Oh I see, because it is used for bait?

JL:
Yes.

OS:
Oh ok.

JL:
Even if they exist, they will not be like it was then.

OS:
Oh they would exist but not like they were then?  Is it because there are a lot of people, perhaps?

JL:
White fish do not depend on how many people [are fishing].

OS:
Oh it depends on the season?  Yes, so there are plenty of them in their season, if you say it is their season, there will be a lot.  Do the people there, or maybe you too, make salt fish?  What do you call those dried under the sun with salt turning the fish white?

JL:
Dried white fish.

OS:
[Did you] make it?  Dried white fish?

JL:
Yes.

OS:
You also made dried white fish?

JL:
Yes, back then.  Now we have white fish to dry.

OS:
Yes, o really?  Then to preserve a large number of fish not to rot, surely you use ice?

JL:
No Ma’am.  [Lain kali ikan putih itu motor ikan jaga muat].

OS:
Oh [motor ikan masuk ya?]

JL:
Yes to make baits.

OS:
Make baits, you use ice?

JL:
Oh [ndak dia piara di motor ikan].

OS:
Care.

JL:
They were made bait while still alive.

OS:
During the fishing season, you could, maybe your child, could fish, not your husband.  The child caught a lot fish like that, then what happened to the fish?  Were they directly bought in Kampung Buyat, people bought them directly or maybe you held them off and used ice so that the fish do not rot?

JL:
We caught them at night.

OS:
Preserved with ice?

JL:
If we caught them at night, we put them in ice.

OS:
Oh put them in ice?

JL:
Sell them in the morning.  If we caught them in the morning or midday we could still sell.

OS:
Oh I see, so you put them in ice?  There are plenty of white fish, if for instance during the fishing season, why put them in ice, there were so many?

JL:
We put white fish in ice, Ma’am

OS:
What fish uses the ice?

JL:
Tongkol fish…

OS:
Oo tongkol fish?  He eh using ice?

JL:
Yes.

OS:
Oh using ice?  Were there more or less tongkol fish?

JL:
That is in its season.

OS:
Oh so there are a lot?

JL:
Yes.  In its season, there are a lot, if not, then no.

OS:
Yes, if you temporarily stored them so they do not rot, what do you call it.  So where did you buy the ice from?

JL:
In Buyat, or in.

OS:
Buyat?  Lots of it?  You must use a lot of ice?

JL:
Yes.

OS:
Someone broke the ices into small pieces?

JL:
Yes.

OS:
Right?  Break into small pieces?

JL:
Yes.

OS:
Who?  Apart from yourself.

JL:
An old man guarding the toki-toki of the ice.

OS:
Oh toki-toki, you too?

JL:
The old man.

OS:
Oh, not you?

JL:
I sell.

OS:
Oh you only sell.

JL:
Iya.

OS:
So you are also a respected elderly?

JL:
Yes.

OS:
Almost all, how many Buyat resident worked on that?

JL:
I do not know.

OS:
The ones working on the ice?

JL:
I do not know Ma’am.

OS:
Oh you do not know?  Even if we both do not know the illness of the Ratatotok residents, then how would you know, how can you not know if he uses ice?  How is this?

JL:
We rarely go to Birman, Ma’am.

OS:
Oh rarely go to Birman [tidak suka bakar lota]?  So you mentioned that after PT Newmont existed, there were less white fish?  There were none, please present year 2002.  Please take a good look, where is this?  Pantai Buyat?  Are there fish?

JL:
Mainly, we have source of income, Ma’am, I have source of income only until 2002 [so nya tidak mencari].

OS:
Oh, I see.  I ask you to take a good look, is this Pantai Buyat?

JL:
Yes, it is Pantai Buyat.

OS:
Oh, correct, please state for the record that this is Pantai Buyat.  We think it is enough.  Thank you.

J III:
We ask the Defendant to respond to the clarification or to propose a question.  Oh to respond.
RBN Comments
RBN:
Thank you.
RBN:
I have not heard anything in this testimony that indicates any health…issues…and or impacts to the fishing to environment as to relates to anymore.

HS:
Your Honor, I have not heard in here the relation between the witnesses’ testimony and PT Newmont’s activities.

J III:
Is that all?
HS:
Yes.  Thank you.

J III:
Ok, so that was the response from [the Defendant], thank you for your statement.  Please to the Defendant.  So there were 10 witnesses we examined, during the hearing there were 10 witnesses, right? And it is now approaching Idul Fitri, to have a little peace.  I think we continue the hearing of this case after Idul Fitri.  While giving opportunity to the Public Prosecutor to plan the next witnesses so we have some peace for the Muslims to celebrate Idul Fitri.  I think we will continue after the 10th, 10 November, on the 18th okay?  Idul Fitri is on the 3rd-4th right?  So on the 18th?  The 18th is a Friday, right?  We stay on Fridays for now, we will see the situation later if possible other than Friday or even twice a week.  But we will miss it for now Idul Fitri.  So that the Defendant will be at peace, he is a Muslim, so we schedule the hearing on 18 November on Friday and to the Prosecutor to prepare witnesses on the 18th.  Is this clear?  Legal Counsels, are you clear?  It is?  Defendant, are you clear?  So we continue our next hearing on 18 November to continue examining other witnesses.  This hearing is closed.

 [Hammer knocked as a sign of closing the hearing]
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 [The PoJ entered the courtroom.  The press was allowed to take pictures].

[The PoJ opened the court and declared is open to the public.  The hammer was knocked].

PP 3:
The court hearing of criminal case, case No.284/Pidana Biasa/2005/PN.Manado of the Accused, the Accused I PT Newmont Raya and the Accused II Richard Bruce Ness, is open and declared open for public. 

[The hammer is knocked]
PP 3:
We allow the PP to order the Accused to sit in the chair [inaudible].  Before we continue the hearing, we ask the Accused Richard Bruce Ness, are you healthy today?

RBN:
Yes I am.

HS:
Yes, I am healthy, Your Honor.

PP 3:
We shall continue [the hearing].  According to the hearing schedule, we will continue the Witness examination, are the Witnesses ready for today’s hearing, Mr. PP?

JPU:
[They are] ready Sir, thank you.

PP 3:
We allow the Accused to be seated next to your Legal Counsel.  

Had the Witness…?
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Ricky Telleng

JPU:
Thank you.  Mr. Ricky Telleng.  Mr. Ricky Telleng. 

PP 3:
What is your name?

RT:
Ricky Telleng.

PP 3:
Where were you born?

RT:
Manado.

PP 3:
When?

RT:
23 August 1962.

PP 3:
What is your job?

RT:
[I am] A lecturer at Faculty of Fishery and Maritime Science. 

PP 3:
What is your position [at UNSRAT]?

RT:
A lecturer at Faculty of Fishery and Maritime Science.

PP 3:
 What is your home address?

RT:
Danau Tanak, Lingkungan Satu, Number 3.

PP 3:
What is your religion?

RT:
Prostestantism.

PP 3:
What is your education?

RT:
[I am] A S2 Scholar (Master graduate).

PP 3:
S2?

RT:
Yes.

PP 3:
You will be heard, oh, let me ask you, do you know the Accused Richard Bruce Ness?

RT:
Can you repeat the question?

PP 3:
Do you know the Accused?

RT:
I do not know him directly, but I heard …

PP 3:
You do not have any relations [with the Accused] and so, you are not prohibited to continue the examination.  First, you have to take an oath, what is your religion?

RT:
Protestantism.

PP 3:
Please stand up to take an oath before giving any statements.  Please stand up.

[Witness took an oath]

PP 3:
Please sit down.  You have taken an oath.  Your [statements] will be heard today not as an expert but as an ordinary Witness (fact Witness).  We ask you, have you ever been to Pantai Buyat?

RT:
Yes, I have.

PP 3:
What did you do there?

RT:
I carried out research.

PP 3:
What did you examine there?

RT:
[I was] Monitoring the fish catch result.

PP 3:
How long did you carry out the research there?

RT:
Since July 2004 until now.

PP 3:
Since July 2004 until now, so you are still doing it now, right?

RT:
Yes, for this time being.

PP 3:
What you are doing, is that research or not?

RT:
[It is] Research.

PP 3:
In whose interest did you carry out the research, was it for science or  was it for your own interest, or do you have any sponsors?

RT:
First, it was for research purposes and secondly it is also for sponsorship.

PP 3:
Who is the sponsor?

RT:
PT NMR.

PP 3:
Can you explain briefly to the PoJ what the result was during the research, what was the result?

RT:
In brief I can say there are still many [fish] catches there.  During my research this year, on my latest research I had obtained 72 types of many economical fish, which are the most important fish. 

PP 3:
On the previous hearing, we have heard the Witnesses’ statements, particularly the fisherman living in Pantai Buyat and several Witnesses, who stated that their income from fish catches had decreased, do yo know why/what is the cause of such decreasing?

RT:
It is not my area. I am only [observing] from the Fish Catches Technology Laboratory, I only monitor the fish catches, I did not see…

PP 3:
You didn’t go that far, right?

RT:
No, I didn’t get to the other issues.

PP 3:
Therefore you are not able to conclude what was the cause of the fish catches decreasing …

RT:
Yes.

PP 3:
[As stated] by the previous witnesses?

RT:
Yes.

PP 3:
You mentioned earlier that you have investigated tens of fish species, right?  Did you ever see anything unusual on the fish?

RT:
During my research this year [I] only [saw the unusual fish once], it was in August.  Yahya caught 3 (three) unusual fish.

PP 3:
Was there any abnormality on the fish?

RT:
Yes.

PP 3:
Did you see the physical shape of the fish, how was it?

RT:
There was only a black mark between the parts of its tail.

PP 3:
You didn’t find it by yourself, however, there was a person who delivered 3 (three) fish with unusual marks [to you]?  Is that what you are trying to explain?

RT:
Yes.

PP 3:
Did you ever get [unusual] fish when you carried out your research?

RT:
No, I never got any [unusual] fish like that, not the fish that I caught by myself.

PP 3:
You said that you are a S2 in the field of fishery, can you conclude what kind of abnormality the fish had, and can you conclude what was the cause?

RT:
I cannot conclude that, it should be examined further.

PP 3:
Were there any efforts to carry out a research in the laboratory to find out what kind of disease and what would be the cause of [the abnormality apparent in] the 3 (three) fish?

RT:
I didn’t go that far because it wasn’t my area. 

PP 3:
O, it wasn’t your area, perhaps a veterinarian should do it, right?

RT:
Yes.

PP 3:
Are you an Engineer?

RT:
Yes.

PP 3:
Oh, you are an Engineer, therefore when it comes to the fish’s physical condition, it is not your area [of expertise], right?

RT:
It is not my area.

PP 3:
A veterinarian must [be able to] do it.  I think it is their expertise.  Ok, I invite the members of the PoJ…

PP 2:
Witness, when did you carry out the research [which was requested by PT NMR], do you still remember when?

RT:
Since July 2004.

PP 2:
July 2004?

RT:
July 2004.

PP 2:
Where was the location?

RT:
Buyat Bay, on the beach.

PP 2:
Pantai Buyat.

RT:
At Pantai Lakban.

PP 2:
Sir, when PT NMR requested you to carry out a research, what method did you use?

RT:
[I used] the method survey, which means, each number of catches that being brought to land would be recorded and then [we] would scale the weights ofeach type of fish.

PP 2:
You did not conclude the result, at all?  [I mean] Usually, in a research the reseacher will use a specific method and then a result [of the research] will be provided i.e. the final conclusion, I think that is the purpose of a research.  Can you carry out research of an issue and not have any results from it? 

RT:
It applies on a research, but what I did was only monitoring, to monitor what kinds of fish the fishermen bring to the land. 

PP 2:
Only monitoring?

RT:
Yes.

PP 2:
And do you have any final results from the monitoring?

RT:
The final result of the monitoring was a fact that there are many fish [in the sea], that’s it.

PP 2:
The fact showed that there are [still many] fish there [at Buyat]?

RT:
There are still many fish.

PP 2:
Is that all?

RT:
Yes.

PP 2:
So you narrowed down the scope, right? 

RT:
Yes.

PP 2:
[What you did was] you only find out whether the fish are still alive or not at Buyat Bay, that’s it?

RT:
That’s it.

PP 2:
What kind of fish did you find [on your research]?

RT:
I found 52 species, but I do not remember the exact species.  However, all of them come from pelagic genus, i.e. melagis, sardine, selam fish (diving fish) or well known as tude fish in Manadonese. 

PP 2:
The fish that you mentioned, at what depth from the sea surface do they usually live?

RT:
The pelagic fishes live near the surface.

PP 2:
Yes?

RT:
The pelagic fishes live near the surface.

PP 2:
Near the surface [of the sea]?

RT:
Yes.  Then followed by the seabed bottom fish, i.e. kerapu [grouper], kabo, what people call as kabo is kerapu in bigger size, and then kue fish, they are also [live] on the seabed.

PP 2:
All the types are still there.

RT:
They are still there.

PP 2:
And then, as you explained earlier, the fish actually live there and from your examination, did you find any unusual things [on the fish]?

RT:
Only on three fish.

PP 2:
Only three fish?

RT:
Yes.

PP 2:
The amount being 53 fish?

RT:
52 species.

PP 2:
52 species, but how many fish approximately?

RT:
3 fish, there were 3 fish with abnormalities.

PP 2:
Of the 50 species, approximately how many [had the abnormalities]?  There were 100 fish butonly 3 with abnormalities. 

RT:
O…

PP 2:
The comparison?

RT:
The one with the abnormality was a panther kerapu coming from a 60 fish catch, according to the data we took

PP 2:
Did you examine the abnormality further?

RT:
No.

PP 2:
You did not examine why this abnormality appeared?

RT:
No.

PP 2:
What is your expertise with regard to sea biota?  What is your expertise?

RT:
My expertise is in the technology of fish-catching.

PP 2:
Oh I see.

RT:
The fish catch.  

PP 2:
Therefore you did not examine other issue outside the fish catch. 

RT:
I do not work outside the issue of fish catch. 

PP 2:
So you cannot explain about sea biota?

RT:
No.

PP 2:
Ok, thank you Sir.

PP 3:
We invite members of the PoJ.

PP 4:
Witness, can you explain, what was the background of conducting such research?  Can you please explain it?

RT:
The background was an issue which stated that there were no fish in Buyat Bay.

PP 4:
That’s the background, and then what was your purpose of research?

RT:
To find out whether there is fish or not.

PP 4:
That’s it?

RT:
Yes.

PP 4:
You said that there were 3 fish, these 3 fish, are they of the same species or of different species?

RT:
One species.

PP 4:
One species.

RT:
Tiger Kerapu.

PP 4:
The fish, can you please explain the name?

RT:
Tiger Kerapu.

PP 4:
Kerapu?

RT:
Yes.

PP 4:
This fish, in what depth do they usually live or how many meters below the sea does the fish live?

RT:
The fish lives in coral reefs.

PP 4:
The sea surface?

RT:
In the reef area.

PP 4:
In the reef area?

RT:
Yes.

PP 4:
In regard to other fish, do you find any fish that lives in x meters, a distance that can be consider as far from the seabed?

RT:
Fish like the cakalang live at depth of about 60 until 80 meters. 

PP 4:
60 until…?

RT:
80 meters.

PP 4:
80 meters, the name is cakalang?  Did the fish have any abnormalities?

RT:
No.

PP 4:
And these 3 fish, were they suitable for consumption or not?

RT:
Actually, if we see it, it is suitable for consumption.

PP 4:
It is suitable for consumption?  What is your ground to say that it is suitable for consumption?

RT:
It is because according to my analysis, there is a possibility that the fish lives in the seabed and it scraped sea urchin, or a type of sea urchin and then a sort of infection appeared, as it does live in the sea bed. 

PP 4:
Did you find any fish with lumps?

RT:
Lumps, what lumps…

PP 4:
Yesterday, we also examine a Witness who stated that there were fish which [had lumps], people here to called it bangka-bangka (swelling, bump).

RT:
Bangka (swelling, bump) [inaudible], it did not reach to bangka (swelling, bump) stage, no.

PP 4:
Hah?

RT:
It did not form a bump, no.

PP 4:
Is it like this?

RT:
There was only, a sort of lump.

PP 4:
There was a lump.

RT:
The three fish have tiny lump.

PP 4:
What about the others?

RT:
The others didn’t have any, no.

PP 4:
Enough.

PP 5:
Witness, I would like to confirm about the research, what you do, in regard of the fish catch, it is to find out whether there is still fish or not, right?

RT:
Yes.

PP 5:
[My] question, the area where you carried out the research, how far was it from the beach, can you explain it?

RT:
In the entire area.  I obtained the data from the beach until Pulau Racun [Racun Island]. 

PP 5:
Until?

RT:
Until Racun Island.  Around the area of Racun Island, it is the area to catch fish from Buyat Bay.  Let me give you an example, teri fish does live within the Bay, so you can find fish teri 50 until 100 meters from the coastline. 

PP 5:
Is that so?

RT:
Yes.

PP 5:
And did you do your research everyday or how?

RT:
Everyday.  I use an enumerator, a device which recorded the results everyday.

PP 5:
Everyday.

RT:
[Everyday] for the whole year.

PP 5:
It means, everyday, you recorded the research data as the result of field research, right?

RT:
Yes.

PP 5:
Did you report it to the company?

RT:
I submitted a monthly report.

PP 5:
Every month you submitted a report, right, frequently until now?

RT:
Even now.

PP 5:
So, the result is, there are still fish?

RT:
There are and there’s plenty of them.

PP 5:
And?

RT:
And there’s plenty.

PP 5:
And there’s plenty.  How do you measure the abundance of fish?

RT:
For example, with a Somato Gaho or a pukat pantai [traditional fishnets]), they usually catch 200 buckets, each bucket equals with 12 kilos, with 200 buckets it means they caught 2400 kilos, around 2,4 tons in a one-time operation.  The 200 buckets data was obtained around September.

PP 5:
September 2004?

RT:
2004.

PP 5:
Ok, enough.

PP 1:
Witness, you mentioned that the background of your research was an issue [of the fish catch in Buyat Bay], right?

RT:
Yes.

PP 1:
And then from the several types of fish that you caught you found 3 types with abnormalities?

RT:
Not 3 three types, but 3 fish… 

PP 1:
3 fish.

RT:
3 fish. 

PP 1:
There were 3 fish of the same type, right?  Now, with such [findings], will there be any further research?

RT:
Perhaps.

PP 1:
Did anyone else carry out such research?

RT:
Actually, I wanted to see the behaviour of tiger kerapu fish.  I would like that we dive and see how the actual behaviour of the tiger kerapu and see what behaviour the fish presented that caused the abnormality.

PP 1:
Fine, so, was a research carried out for the 3 fish?

RT:
What kind of issue of research?

PP 1:
Due to the abnormality, right?

RT:
Yes.

PP 1:
Did anyone carry out further research?

RT:
No.

PP 1:
No.

RT:
The observations stopped only after the findings.

PP 1:
As a sample, you do not know the cause or where the lump came from, right?

RT:
I don’t know.

PP 1:
Very well.


PP 3:
We invite PP [to ask questions].

PP 4:
Thank you Mr. Chairman and members of the PoJ.  You mentioned earlier that PT NMR requested you to carry out the survey, can you name the person from PT NMR who asked you to carry out the survey?

RT:
Did you mean who ask me to go down to… 

PP 4:
Carry out the survey.

RT:
No, it wasn’t PT NMR who requested me to carry out the survey, I was the one who proposed to PT NMR to carry out the research.

PP 4:
So, [let me clarify] in this matter, the sponsorship that you referred was that you submitted [a proposal] to PT NMR and PT NMR accepted your proposal.  Witness, let me ask you, did you ever carry out a fish catch with other parties?

RT:
Do you mean other parties as the fishermen?

PP 4:
With other parties, for example PT NMR, the other party, the other party, have you [experienced that]? 

RT:
No yet.  I was only carrying out a catch; I only recorded the data of the fish catch brought back to the coast by the fishermen.

PP 4:
You carried out a data collection from the catch by the fishermen?

RT:
The catch that was brought back to the coast land by the fishermen.  [I would] record the amount and the type of fish inside the boat, every boat which comes into the Buyat Bay 

PP 4:
How many types [did you find] in the boat?  Did you ever witness a fish catch carried out by a police officer?

RT:
Not yet.

PP 4:
Never?

RT:
Are you referring to the taking of sample?  If you are, the taking of sample, the sample was captured by three fishermen.

PP 4:
The fish sample was captured by three fishermen?

RT:
Yes.

PP 4:
Were you there during the activity?

RT:
I was there, there were 2 fishing boats, and I was with 9 other people in the other boat witnessing the fishermen capture the fish.

PP 4:
There were 9 people witnessing the fishermen capturing the fish, do you remember the name of the 9 people?  Where did they come from?

RT:
The 9 people were 3 people from PT NMR, 3 people from UNSRAT and 3 people from the Investigators or the Police.

PP 4:
3 people from the Police, one thing that I would like to as, do not [inaudible], where was the fish catch was conducted?

RT:
At Buyat Bay.

PP 4:
At Buyat Bay.  Do you remember the names of the fishermen who carried out the catch?

RT:
The fishermen who carried out [inaudible] were called Sadam, Adi and Yahya. 

PP 4:
Yahya, and how did they carry out the fish catch? 

RT:
They used fishing rods, they wore diving masks, and then they looked down [into the water] to see the fish and then they cast their lines and reeled in the fish.

PP 4:
After the fisherman captured the fish, what did they do with the fish?

RT:
The Investigator brought the fish to police station.

PP 4:
[But] the fish catch was carried out in the middle of the sea, right?

RT:
Yes.  They put it into the bucket afterward…

PP 4:
It was put into the bucket.

RT:
After completing the catch, it was brought to the police station. 

PP 4:
Did you see it until it arrive at the police station?

RT:
Yes.  I went along to the police station at that time

PP 4:
Did you see it?

RT:
Yes.

PP 4:
Were other people also coming to see?

RT:
Yes, if I am not mistaken, at that time Yahya also went along, but that is if I am not mistaken. 

PP 4:
Where is the police station located, how far is it from Buyat Bay?

RT:
It was quite far, around 500 or 600 meters from…

PP 4:
500 – 600 meters.  When the fish was brought as a sample, did you also go along and sit next to the fish until it arrived at the police station?

RT:
Yes.

PP 4:
Let me ask, what happen to the fish at the police station?

RT:
They only placed it in the bucket.

PP 4:
[They] only placed in the bucket.  Did you see that it was only placed in the bucket?

RT:
Yes, it was still alive and they let put it in the bucket.

PP 4:
Were the other 9 (nine) people also [present] there?

RT:
At the time of [the police] taking the fish [sample], there were only around 5 people left.

PP 4:
Around 5 people?

RT:
Yes.  It was around 5 people.

PP 4:
I ask, do you know the purpose of taking the fish to the police station….

[The recording stopped]

PP 4:
….to carry out an investigation?

RT:
The Police, the Investigator.

PP 4:
The Police?  The Investigator?

RT:
That is what I know.

PP 4:
What you know was the investigator carried out the investigation.  Do you know that there is a waste disposal pipe in the Buyat Bay?

RT:
Yes.

PP 4:
Whose waste was it?

RT:
PT NMR.

PP 4:
PT NMR.  You explained earlier that the taking of sample was conducted in Buyat Bay, what I want to ask you firstly, do you know where the location of the waste disposal pipe, the location of the waste disposal for PT NMR?

RT:
The waste disposal point was in the middle of Buyat Bay.  If I am not wrong, it was approximately 500 or 600 meters from the coastline.

PP 4:
500 – 600 meters.  Let me ask you, from the location of sampling, you explained that you knew the location of the waste disposal pipe of PT NMR, how far was the distance between the location of waste disposal and the location of sampling? 

RT:
Around 200 meters, more or less.

PP 4:
Around 200 meters.

RT:
More or less.

PP 4:
Very well, you explained that there were 3 tiger kerapu fish, which, according to you, had abnormalities, but you cannot conclude what it is a result of.  What kind of abnormality is that, where did they bring the fish?

RT:
The Investigator did not take the fish, it was the people of the Health Legal Aid Institute who took the fish.

PP 4:
Oh, so during the taking of…

RT:
There were no unusual fish found during the sampling. 

PP 4:
I see.

RT:
Yes.

PP 4:
So it was during…

RT:
The taking of the sample. 

PP 4:
The taking of sample did not happen on the day when 3 unusual fish were found, right?

RT:
Different time, long time difference…

PP 4:
Do you still remember the taking of the sample; do you still remember the date and the month?

RT:
30 July 2004, if I am not mistaken.

PP 4:
What date?

RT:
30 July 2004.

PP 4:
30 July 2004.  Do you remember around what time?

RT:
I recorded that the first fish was caught at 09.13.  The first fish was caught at 09.13, the last fish was caught at 9.45.  I have the records.  And then 8 kerapu [fish] were caught, followed with 1 tato [fish] and 1 kakap [fish] or red kerapu [fish].

PP 4:
Witness, I ask you again, when the fish was placed at the police station, did you know where the research of the fish sample would take place?

RT:
As far as I knew they would bring it to Jakarta.

PP 4:
According to them, they would bring it to Jakarta?

RT:
Yes.

PP 4:
Were you involved in the research of the sample?

RT:
No.

PP 4:
No?

RT:
No.

PP 4:
So when you saw the fish, it was already placed in the police station?

RT:
Yes.

PP 4:
Did you sign any documents during documentation at the police station or when you were at sea?

RT:
Only at the police station.

PP 4:
At the police station …

RT:
At the signing of BAP/dossier.

PP 4:
The signing of BAP/dossier.

RT:
Yes the BAP/dossier.

PP 4:
What sort of BAP was it?  [BAP is an abbreviation of Berita Acara Pemeriksaan/Minutes of Investigation.]

RT:
It was a Minutes of Witness Investigation. 

PP 4:
O, did they also investigate you?

RT:
Yes, I was examined, [sorry] what do you mean by examination/investigation?

PP 4:
I mean, did they recorded it as BAP, you stated that it was being documented right?

RT:
It was recorded in the BAP, they asked questions [and recorded it in the BAP].

PP 4:
O you were questioned at that time?

RT:
Yes.

PP 4:
Panel, my associate will continue [the questions].

PP 1:
Thank you.  Witness, you explained that the sample was taken by 3 people, and was eye‑witnessed by 3 people from PTNMR, do you know who they are?

RT:
I knew one person very well, it was the one who drove the speedboat, and his name is Pak Safri.  And then the second one, I cannot remember his name, maybe Dolfi or Eki, I was a bit …

PP 1:
Ok.

RT:
I didn’t really know them.

PP 1:
Witness, do you know if there were any other companies other than PT NMR?

RT:
Other companies…

PP 1:
Other companies disposing waste?  You mentioned earlier that PT NMR disposed waste, were there any other companies disposing waste [in the area] other than PT NMR?

RT:
As far as I know …

PP 1:
We meant at Buyat Bay.

RT:
I mean, there is no other company [at Buyat Bay] but there were other miners.  There were the PETI/Penambang Emas Tanpa Ijin (Illegal miners), I don’t think there are any other companies, it is impossible.

PP 1:
What do you mean by other miners?

RT:
I meant other gold miners.

PP 1:
At Buyat Bay?

RT:
O if you refer to Buyat Bay, there are no mines at Buyat Bay.

PP 1:
Ok.  Witness, on the dossier point number 5, you were asked when and where the sea biota was taken.  The Witness answered that it was taken on 30 July 2004 at 09.13 until 09.15 WITA (Central Indonesian Time) at the Buyat Bay waters, South Minahasa, exactly in 3 locations, at a depth of no less than 6-7 meters at each coordinate.

RT:
Yes.

PP 1:
The coordinate is 93386 E, 690929 N and so, how do you know about the coordinates?

RT:
The GPS (Global Positioning System) device, our boat has a GPS. 

PP 1:
Yes, please continue.

PP 3:
We request your permit for the next question, Witness, may I know your field of education?

RT:
Technology of fish catching.

PP 3:
Technology of fish catching.  Earlier, when the PoJ asked you whether it was suitable to consume the 3 unusual fish, you answered [that] they were suitable for consumption.  You stated perhaps there is an infection, is that only your analysis or is it based on a research conducted to the 3 (three)] fish?

RT:
The 3 fish have not been examined yet, it was only my analysis. 

PP 3:
It was only your analysis.  Will the Registrars please record that it was only the analysis or the opinion of the Witness.  There was no research conducted on the 3 fish.  Or did you ever consume the fish?  You stated that it is suitable for consumption.  Did you eat the fish?

RT:
It was hard to find [such fish], even if we found one, other people will immediately bring it away, so we were never be able to take the fish, the Health Legal Aid Institution would take it immediately and then by…

PP 3:
My question is very easy, if you stated that it is suitable for consumption, did you ever eat the unusual fish?  Actually the answer is “yes, I have” or “no, I never [ate it]”.

RT:
Yes.  In Maros the shape is similar with the unusual fish and the fish was consumed.

PP 3:
Did you ever eat the unusual fish or not?

RT:
Not yet.

PP 3:
How did you analyse that it was suitable for consumption if you never ate it?

RT:
It is based on the result that I read [in a book], they have similar things happened in Maros, the fish…

PP 3:
O it was only from a result that you read, right?

RT:
Yes.

PP 3:
But you never carried out any research?

RT:
Not yet.

PP 3:
You stated that based on the survey you carried out from August 2004, there are still many fish [at Buyat Bay].  How did you conclude that there are still many fish, did you have a comparison or what methodology did you apply so that you may conclude that there are many fish [at Buyat Bay]?

RT:
The conclusion that there were many fish [at Buyat Bay] comes from this, see, 90% of the people in Buyat Bay use a fishing rod [to catch fish].   They catch the fish from 5 until 7 in the morning.  In 2 hours, usually most of them catch up to 200 fish.  There were some who [only] got 50 fish.  But, it is hunting.  Fishing is hunting.  So, it depends on whether the fisherman gets a good location or not.  If we count with the result of 200 fish for 2 hours, it means for every minute the fisherman gets 1 fish.

PP 3:
When did you carry out the survey, from August to when?

RT:
Until now.

PP 3:
Until now?  Ok.  Did you ever compare the research result with the fish catch prior to 2004?

RT:
Not yet.  I did not compare it.

PP 3:
You never compared it?

RT:
Never.  

PP 3:
Never.  So, the data that you collected is the data obtained since August 2004.  However, you never had any of the previous data and you never compared the data?

RT:
Yes.

PP 3:
Please record it Mr. Registrar.  PoJ I resign from…

PP 4:
Thank you for the opportunity.  I am interested with the cakalang [fish].  At what depths do Cakalang [fish] exist?

RT:
Cakalang [fish]?

PP 4:
What type of Cakalang was it? 

RT:
[It can live] Down to a depth of 80 [meters].

PP 4:
80 [meters]?  Is that the only type living in the area, or is there any other type?

RT:
There is also Kabo, a big version of Kerapu, it also [lives] around that depth.

PP 4:
Do you have other type that lives deeper in the sea?  Can they live there?

RT:
As far as I know it stopped there because they catch in the area of Napo.

PP 4:
O, you don’t know because no one fishes any deeper than that, right?

RT:
I don’t know.

PP 4:
It might be there, it might not be there.

RT:
It might be there, it might not be there.

PP 4:
And then, Witness, when you say many, where was the location of fishing, the place that you said [they got] 24 tons, right?

RT:
2.4.

PP 4:
2.4.  Were you at the location? 

RT:
Yes.

PP 4:
You stayed to see the boat arrive?

RT:
No, it was in the front of Buyat Bay when they carried out…

PP 4:
No, were you at the beach at that time?

RT:
Yes.

PP 4:
Did you see the boat arrive?

RT:
No, I was with the fishermen, I went to catch fish at that time.

PP 4:
[But] you explained earlier that you waited for the boat to arrive and then you examined the catch.

RT:
Yes.

PP 4:
Now you say you went along with them? 

RT:
It is the procedure of the research …

PP 4:
Which one is the true?

RT:
No, part of conducting the research, other than recording the data, I also followed the fishermen, I sometimes followed the fishermen, to see the fish catches.

PP 4:
So, when you got the conclusion of 24 tonnes, were you at the beach or did you come…

RT:
I was there with the fishermen, I went with the fishermen to catch [fish]. 

PP 4:
Where?

RT:
At Buyat Bay.

PP 4:
Buyat Bay.

RT:
It was only around 50 to 100 meters from the coastline.

PP 4:
Is it one time, two times or many times?

RT:
I went along once, but the result of the fish catches occurred many times this year.  Approximately for each month 4 big fish catches happened, so if we calculate 4 to 12, it equals 48 times [of big catch] a year.

PP 4:
During your…

RT:
It was during my [inaudible] from August…

PP 4:
Until now.  There were 48 times.

RT:
48 times …

PP 4:
But it is not happen everyday?

RT:
Not everyday, because it is seasonal, it depends on the season.

PP 4:
That is enough Sir.

PP 3:
We invite the Legal Counsel of the Accused I.

LMPP:
Thank you Mr. Chairman.  I would like to ask, how many times did the police question you?

RT:
Only on the 30th [July 2004]. 

LMPP:
On the 30th?

RT:
On the 30th of July.

LMPP:
The context of examination being a question and answer session which was then signed, my question is, who summoned you or who requested you to become a witness?

RT:
The person who requested my assistance was…

LMPP:
No, no, my question is, the police, or the investigators, they examined you, right?  There were questions [for you] and the answers were written in one BAP, which was titled Minutes.  Who summoned you [to appear] as a witness?

RT:
David Sompie.

LMPP:
Was it him or the police who called you to become a Witness?

RT:
I don’t understand. 

LMPP:
How many times did the police examine you?  

RT:
Once.

LMPP:
Once.

RT:
Yes.

LMPP:
Did you get any summons from the police?

RT:
[Yes, I got] a summons letter from the police.

LMPP:
Who was it from?

RT:
It was from Police Headquarters.

LMPP:
It was from Police Headquarters, so Police Headquarters summoned you?  So you became a Witness because of the request from…

RT:
Police Headquarters.

LMPP:
Police Headquarters.  So, it was not because of a request from David Sompie that you became a witness, right?

RT:
Yes.

LMPP:
No?

RT:
No.

LMPP:
But it was…

RT:
A summons from Police Headquarters.

LMPP:
So it means, the Investigator of Police Headquarters requested you to become a witness and now you are a witness in this hearing.  I am just clarifying this particular matter, which is one matter.  Second, did you say that your expertise is technology of fish catching, and that you were working in a related research institution?  How long have you been involved in the research institution?

RT:
Since 87 until 2004.

LMPP:
From 1987 until 2004, and not anymore…

RT:
Even now…

LMPP:
Since 1987 until now?

RT:
Yes.

LMPP:
So it is almost 20 years, right? 

RT:
Yes, it is almost 20 years.

LMPP:
[You still have] 2 years to go [from 20 years].

RT:
Yes.

LMPP:
Your [last] education was a post-graduate degree.  As a researcher do you have a code of ethics?  I mean, if you submit a proposal to me to conduct a research, can I ask you to make the conclusion of your reseach in favour of my will?

RT:
Oh, no, I cannot.

LMPP:
Oh, you can’t?

RT:
It is not allowed at all. 

LMPP:
What do you mean that it is not allowed, can you please explain to the PoJ?

RT:
It means that eventhough the research is sponsored by one organization….

LMPP:
I am sorry, can you speak closer to the microphone, so we can hear you clearly.

RT:
Although an organization/institution sponsored the research, the research results should be in accordance with the data that we obtained, it couldn’t be intervened by anyone.  That is the code of ethics.

LMPP:
Therefore, as a researcher, you remained independent, even from the institution or the organisation who financed the research?

RT:
Yes.

LMPP:
Are you sure with your statements?

RT:
Definitely.

PP 3:
Mr. PP, please do not [I am sorry], Counsel, please do not guide the Witness, just ask question. 

LMPP:
Very well.  I might seems like I am leading, but, I have no idea whether I was leading or not, anyway, let me rephrase the question, are you independent as a researcher?

RT:
Yes.

LMPP:
Are you sure?

RT:
I am sure. 

LMPP:
Is that including the research questioned by the Prosecution earlier?  Are you independent [on that research]? 

RT:
Yes.

LMPP:
[Are you independent] As a researcher?

RT:
[I am independent as] A researcher.

LMPP:
In relation to the Prosecutor’s question, you stated earlier that you examined the fish catches at Buyat Bay, and you stopped at one fact, that in 2 hours [a fisherman] catches 200 fish?

RT:
Yes.

LMPP:
[If we divide the numbers the result will show that they catch] One fish for each [one] minute. 

RT:
Yes.

LMPP:
As an expert in the technology of fish catching, fishing by means of [I am sorry] the wording is hunting, right?

RT:
Yes.

LMPP:
[With the condition of] Being able to catch one fish for each minute, can we consider that the amount of the fish as a lot?  With such results, can we it consider it as many or a little?

RT:
Yes, the amount depends on the quantity, definitely.

LMPP:
Yes…no…

RT:
So when you get a lot [of fish], it means there are many.

LMPP:
On average, according to the research, how much time does a person need to get a fish when he/she is fishing?

PP 4:
Interuption, PoJ, Mr. Chairman…

PP 3:
Yes?

PP 4:
Honorable Mr. Chairman, perhaps the questions from the Legal Counsel to the Witness required the expertise of the Witness, however, today, what we should hear is what the Witness knows and saw. 

PP 3:
Yes.

PP 4:
Thank you.

PP 3:
Actually he is not testifying as an expert, therefore what you can ask to him should be related to what he had known at Buyat Bay.

LMPP:
Actually, in response to the Prosecutor’s question, the description that you just explained was based on your experience, right?

RT:
Yes.

LMPP:
For each minute, they can catch one fish?

RT:
Yes.

LMPP:
In other places, can anyone get a fish faster than one minute by using a fishing rod?

RT:
It is still very difficult.

LMPP:
It is still very difficult.  Is that because of the fish population [at Buyat Bay] is considerably higher that for every one minute they can get a fish? 

RT:
Yes.

LMPP:
Let me continue.  You stated earlier that you witnessed the taking sample of fish sample?

RT:
Yes.

LMPP:
Was that in July?

RT:
Yes.

LMPP:
And to be precise, it was on 30 July, correct?

RT:
Yes.

LMPP:
And it was only one time?

RT:
Yes.

LMPP:
Very well, did you observe it on the boat or did you also dive?

RT:
I was on the boat.

LMPP:
You were on the boat?

RT:
Yes, I saw the fishermen catch the fish.

LMPP:
How?

RT:
They wore diving masks, and then they looked down from the boat to see the fish.  They would look down into the water and if they saw a fish they would cast a line to where the fish were located and caught them.  That is how they carried out the fishing.

LMPP:
The method was by looking down into the water from the boat… 

RT:
Looking down [into the water] …

LMPP:
When they saw a fish they would catch it with a fishing rod.

RT:
Yes.

LMPP:
Is that what you saw?

RT:
Yes.

LMPP:
So, they caught the fish samples by diving [into the sea].

RT:
No.

LMPP:
The fish were then caught.  Can you please tell in the court hearing today, who was in the boat during the sample-taking?

RT:
There were 9 people in one boat.

LMPP:
There were 9 people in the boat?

RT:
Yes.

LMPP:
Do you still remember who are they?

RT:
3 (three) people from the Polri.

LMPP:
3 (three) people from the Polri.

RT:
2 (two) male and 1 (one) female, it makes 3 (three) people from UNSRAT. 

LMPP:
3 (three) from UNSRAT?

RT:
Including myself.

LMPP:
Including yourself?

RT:
Yes, and then 3 (three) people from PT NMR; one was the person who drove the speedboat.

LMPP:
3 (three) people from PT NMR.

RT:
And one person who drove the speedboat.

LMPP:
Including one person who drove the speedboat.  The people from UNSRAT, one was yourself and who were the other two?

RT:
Mr. Lefrand Manopo and Mr. Tommy Makanoneng.

LMPP:
[They were] on the boat.

RT:
They were all together on the boat.

LMPP:
They were all together on the boat, and after they saw the fish from the boat, they would then catch the fish.

RT:
Using fishing rods.

LMPP:
How many fish did they catch?

RT:
9 fish.

LMPP:
There were nine fish.  How many species were there?

RT:
3 species, the tiger grouper fish (ikan kerapu macan), the tato and the red grouper fish (ikan kerapu merah).

LMPP:
All right.  When the fishes were caught you were still on board, to whom were the fishes handed over?

RT:
To the police.

LMPP:
[It was] directly [handed over to the Police].

RT:
The police directly took the fishes.

LMPP:
The police directly took…

RT:
The police placed the fishes in a bucket filled with water.  The fishes were alive when they were placed in a bucket, then they [the police] brought it to the police station.

LMPP:
They brought it to the police station.

RT:
To the police station.

LMPP:
And did you followed it to the police station?

RT:
[Yes I] Followed it to the police station.

LMPP:
In a bucket?

RT:
Yes.

LMPP:
From the police station, where did they take the fish?

RT:
After arriving at the police station, I took a break to eating, I was eating out, then I returned at 13.00, the fish were still in the bucket.

LMPP:
Yes.

RT:
And the fishwere all dead at 13.00.

LMPP:
Well, the fish were put at the Polsek/Polisi Sektor (Sub-district Police) office, where exactly did they put the fish?

RT:
[They put the fish] Inside a room.

LMPP:
[They put it] In a room.  Was there anyone looking after the fish?  When you were eating, were all nine people eating as well?  Exactly how many people were eating, who were they?

RT:
No, it was only my friends and I.

LMPP:
You mean [only] the people from UNSRAT?

RT:
Yes.

LMPP:
All you fellows of UNSRAT?  What about the others from PT NMR?

RT:
People from PT NMR were still at Lakban.

LMPP:
They were still at Lakban, does that mean they did not go to the Polsek?

RT:
[No] They did not go to the Polsek.

LMPP:
So, people who went to Polsek were only the people from UNSRAT and the fishermen?

RT:
There were 2 fishermen or 1 person who might also have participated at the time.

LMPP:
O, so when those people of UNSRAT went to eat, the fishes were left alone in the bucket.

RT:
[It was left] In a bucket inside the room.

LMPP:
When you came, were the fish already dead?

RT:
[They were] Already dead.

LMPP:
All right, afterward did you know where the fish were taken?  Did you know anything about it?

RT:
Afterward, they were placed in a box, I didn’t know where the sample went

LMPP:
After [the samples were] placed in a box you didn’t know anything anymore?  When it was placed into the box, did you see it?

RT:
Yes.

LMPP:
You saw it when it was put into the box.

RT:
Yes.

LMPP:
All right, I continue, you have mentioned earlier there were fish [with lumps] delivered to the Health Legal Aid Institute (LBH Kesehatan), if I am not mistaken, is that right?

RT:
Yes.

LMPP:
Health Legal Aid Institute, do you know who were [the people] from Health Legal Aid Institute?

RT:
I don’t know.

LMPP:
Did you know of this because you saw it or heard it from somebody else or …

RT:
It was only according to the Pantai Buyat people.

LMPP:
According to the Pantai Buyat people? 

RT:
Yes.

LMPP:
So you didn’t see it yourself?

RT:
[No I] Didn’t see [it myself].

LMPP:
So it was according to the people’s story?

RT:
People’s story.

LMPP:
Were the 3 fish mentioned earlier also according to the people’s story?

RT:
If you refer to those fish, they were indeed caught by Yahya.

LMPP:
I mean, did you see when the fish were caught by Yahya and delivered to the Health Legal Aid Institute people?  It was the question presented before.  My question is, did you see Yahya catch those 3 tiger goropa and did you see the fish being given to the Health Legal Aid Institute people?

RT:
No.

LMPP:
You didn’t …

RT:
[I] Didn’t see, [I] only heard of it.

LMPP:
So you just heard of it? 

RT:
Yes.

LMPP:
So, in relation to your previous statement about the swelling fish that probably occurred because the fish was scraped by reef, is that also the people’s story? 

RT:
I have indeed seen the swelling fish once.

[The recording stopped]

LMPP:
You said earlier that Yahya caught 3 fish?

RT:
Yes.

LMPP:
Yes, and they were given to the Health Legal Aid Institute people?

RT:
Yes.

LMPP:
Did you see this or was it according to the people’s story?

RT:
It is according to the people’s story.

LMPP:
It is according to the people’s story.  What about the swelling fish caught by Yahya, was it caught by Yahya or by other people?

RT:
No, only Yahya caught that fish.

LMPP:
So, Yahya caught the fish?

RT:
No-one else caught those [abnormal] fish.

LMPP:
So no-one else evercaught the [abnormal] fish that Yahya caught?

RT:
Yes.

LMPP:
But you did not see Yahya catch the swollen fish and give it to the Health Legal Aid Institute, did you?

RT:
No.

LMPP:
So it means that it was also according to the people’s story?

RT:
Yes.

LMPP:
So it also means if there were swollen fish, it would also be according to the people’s story, right?

RT:
Yes.

PP 3:
Pardon me, but the Witness said earlier that he had seen the swollen fish.  Is it possible, that the Witness did not see Yahya hand over the fish to the Health Legal Aid Institue but saw the swollen fish?

RT:
[I] saw it once.

PP 3:
Yes.

LMPP:
All right, if that so, I ask again, was that the same fish or a different fish?

RT:
[It was] The same fish, tiger goropa.

PP 1:
Interruption, PoJ, perhaps we can divide the question to the period when Yahya caught the fish and found 3 tiger goropa, whether the Witness saw them or not?

RT:
No.

PP 1:
When Yahya caught the fish and got 3 kerapu, did you see it?

J III:
Let me remind you, I only remarked on his research, that there were still many fish and that there were many fish catches.  If we want to deviate into the research result of the fish health, I have asked him before, it is not his expertise, he is only an engineer of fish catch of a, what?

RT:
A Fish Catching Laboratory.

J III:
Yes.  Now, if we deviate to the scientific aspect just because he had seen the swollen fish, I already did that.  I have asked [the Witness] what was the cause of the bump, what was the disease, and he doesn’t know because it is not in his expertise.  That is why I concluded that it is the expertise of a veterinary surgeon.  And now we are focusing into a subject which is not his expertise and I am afraid that he would suggest something which is not of his qualification.  He is not a veterinary surgeon.  I think that is the issue.  So, we will not start drifting on questions [or issues] that he did not research at Buyat Bay, which was whether there are still many fish species at Buyat Bay.  That is the main issue of the Witness’ testimony.

LMPP:
Thank you the Mr. Chairman, [your response on this matter] clarified the questions forwarded by the PP, which was repeatedly requested to be recorded by the registrar.  We were concerned that it would lead into the wrong direction, and with your clarification it becomes very clear that the issue is not relevant. 

J III:
Yes it is, if I state that it is not relevant now then in my decision I would render the same as well.

LMPP:
Honorable Registrar, [please record that] it means the questions relating to the swollen fish is not relevant, and therefore we have no objections.

J III:
Secondly, I also remind [the court], that it is the duty of our Registrars to record what is happening in the court hearing.

LMPP:
However, this is a specific request Sir. 

J III:
It is their duty, so it is not necessary to instruct them.  [Without your instructions] our Registrars have already recorded it.

PP 1:
Mr. Chairman, may I interrupt for a second?

LMPP:
I am not finished yet, Prosecutor.

J III:
Please continue, this is still your turn.

LMPP:
So since it is no longer relevant, it is not necessary for me to ask again.  You only saw the fish sample which was going to be examined as explained earlier, you are aware of that, aren’t you?

RT:
Yes.

LMPP:
Thank you Mr. Chairman.

J III:
Any [further] questions from the PP, oh sorry, I am sorry.

MK:
Thank you the Honourable Panel of Judges, we will proceed.  Witness, do you know the Buyat Bay fishermen?  Are you familiar with the fishermen of Buyat Bay?

RT:
[Yes I know] Many [of them].

MK:
Were there many fishermen going out to sea?

RT:
Yes, actually if [we] see from the definition of a fisherman, the fact is that those who fit the definition are only 3 people.

MK:
Only 3 (three) people?

RT:
[People who spent] 60% of their daily time [for fishing], 3 [three] people only.

MK:
Ok, perhaps the various boats at Buyat Bay, did you know which fishermen who intensely went out to sea at Buyat Bay?

RT:
Other than Buyat Bay fishermen, there were also fishermen coming from the surrounding villages of Ratatotok and Basahan to fish in the same area around Pulau Racun and Buyat Bay.

MK:
So if [they are] don’t go to sea, is it certain that the fish production will decrease?

RT:
Certainly.

MK:
Ok, very well.  In regard to the taking of fish samples, you explained previously that it was Yahya Lombonaung who took the fish by seeing into the seabed or beneath the surface of the water and then fishing, did [he] do it by using goggles or [only with] his eyes?

RT:
[He was] Using a diving mask.

MK:
Using diving mask, does that mean he could see from the side of the boat into the waters underneath for whether there were any fish or not?

RT:
Yes.

MK:
Meaning, that the water was automatically clear, or was it not?  Was the water turbid at that time?

RT:
[It was] Clear.

MK:
Very clear?

RT:
[It was] Clear, if it was turbid it would be impossible for them to see fish underwater.

MK:
Ok, thank you, I have no further question, Sir.

HT:
Thank you, Your Honor, with your permission I have several questions for the Witness. Witness, you mentioned earlier that you have conducted a research based on a proposal that you submitted?

RT:
Yes.

HT:
My question is, was it submitted by you or under the name of an institution?

RT:
[Sorry?]

HT:
What I meant was, was it on your behalf as an individual or was it under the name of an institution?

RT:
[It was submitted] under the name of the NGO Apikulata.

HT:
[It was submitted] on behalf of the NGO Apikulata, so it was not [submitted] under your personal capacity?

RT:
Yes, it wasn’t.

HT:
That means that you were not the only one who carried out the research, there was a team to do the research, right?

RT:
Yes.

HT:
Ok, thank you.  Then I also want to ask, the fish catches that you observed by using the survey method, how large was the radius of the research area?  Did you include the Maluku Sea with the distance of around 200 miles?

RT:
No, it was only from around Buyat Bay until the circumference of Pulau Racun.

HT:
Approximately, how many miles is it?

RT:
If I were to calculate it, Pulau Racun is approximately 1 mile from the coastline of Buyat Bay.

HT:
[Are you saying that] there are still fish within the radius of 1 mile from the coast?

RT:
[Yes there are] still [fish].

HT:
I want to ask you this because many Witnesses stated that the fish exist around Buyat Bay, that they must fish up to 5 miles farther, and that is why I ask [you] about this issue.  Ok.  Do you know Yahya?

RT:
[Yes] I know.

HT:
Do you know him?

RT:
Yes.

HT:
Whose son is he?  Who does he have any family relation with?

RT:
Oh no, I mean I’m only acquainted to him.

HT:
What about Mansur, do you know him?

RT:
I also only know him as acquaintance.

HT:
Mansur, [they are both] incidentally named Lombonaung, perhaps he has any family relation with Yahya?

RT:
Perhaps.

HT:
Perhaps.  But, you don’t know [about that]?

RT:
No.

HT:
And then you also said earlier that the fishermen who caught the fish at Buyat Bay originating from Buyat community were only 3 (three) people, is that correct?

RT:
People who actively catch fish.

HT:
People who actively catch fish, the others don’t do that?

RT:
The others are carried out only about 40%, less than 40% [of his/her daily activity], e.g. there are 28 days within 1 month, 40% of it is approximately 8 or 9 days in 1 month.

HT:
Oh I see, you are referring to the definition of the fisherman.  Are there any other fishermen coming out from outside Pantai Buyat?

RT:
Yes, there are many and [they] go fishing everyday.

HT:
[There are] Many and everyday, but it was Pantai Buyat community who didn’t fish everyday?

RT:
Yes.

HT:
Oh I see, can you mention the name of the 3 people?

RT:
Jeffrey Bawole, Resti Bawole and Majid Esing.  It was Majid Esing who always caught the demersal fishes.

HT:
Oh I see.  Did the 3 people usually fish by using fishing rods?

RT:
Yes, [they] used fishing rods, except for Jeffrey Bawole who had a fishing net.

HT:
The data of fish catch that you recorded, did that include the fish caught using the fishing net?

RT:
Yes.

HT:
Ok, I just want to ask [one more question], although it is not relevant.  You said earlier that there was a swollen fish in another area, is that correct?

RT:
Yes, it was found in Maros Sulawesi Selatan.

HT:
Ok, it is enough from me for this time being, thank you.  Perhaps, are there any additional questions?

OS:
Thank you, we will ask [several questions].  The Witness mentioned earlier that he saw the fishermen catching many fish.  What did the fishermen do to the fish, did they freeze it, did they sell it or did they? 

RT:
When they were going out to sea there is already a kind of tibo-tibo, the person who would buy the fish catch.  So when they were fishing, the fish catch was bought directly…

OS:
Oh, [it was] bought directly, but they ate part of it, right?

RT:
There are a few to eat but most of it is sold to the market.

OS:
And did you also eat the Buyat fish?

RT:
Yes.

OS:
All right, when fish are abundant, there is a fishing season.  Were the fish salted or iced first?

RT:
If the fishes are abundant are the tiny marine fishes (teri ikan putih), they were usually dried.

OS:
Raw fish, was it also iced?

RT:
Raw fish was directly sold in the market and were never iced.

OS:
But there were other fish that could be iced, right?

RT:
There were fish that would be iced.

OS:
Oh so there are also fish that were iced.  Oh, all right we want to ask, you said earlier that you saw the people collect 9 fishes, right?

RT:
Yes, when they took the samples.

OS:
Yes, 9 fishes.  Were the 9 fish put into box as you mentioned?

RT:
Only 4 fish, 2 tiger goropa fish, 1 red goropa fish, 1 ikan tato were taken as sample.

OS:
Oh so only 4 of 9 fish, right?

RT:
Only 4 fishes were taken.

OS:
All right, we want to ask again.  Please allow me to ask about the previous one, you saw that there was a small, swollen fish, right?  Did you join in fishing with Yahya at that time or was the fish just handed over by Yahya?

RT:
No, I didn’t join.

OS:
Oh didn’t join, so you just handed over the small, swollen fish?

RT:
What do you mean by handing over?

OS:
Meaning that it was ready to be brought, the that?

RT:
It was a story that I heard, like the previous one.

OS:
Oh it was just a story.  Thank you, I think it’s enough.

J III:
Does the PP have anything to add?  The PP has nothing to add.  What about the Accused, do you have any questions or do you wish to give comment on the Witness’ testimonies or if you want, you may raise any questions?

RBN:
Yes, Your Excellency, I have no questions, but I would like to make a couple of comments.  That is, I accept the Witness’s testimony that the fish populations are abundant in Buyat Bay, both in the number of species and in the production of the fish.

HS:
Yes, Your Excellency, I have no questions, but I would like to make a couple of comments.  That is, I accept the Witness’s testimony that the fish populations are abundant in Buyat Bay, both in the number of species and in the production of the fish.

RBN:
And also the Witness’ testimony that water in the Buyat Bay are very clear it indeed that the fishermen and local villagers could see the fish below their boat.

HS:
And also the Witness’ testimony that water in the Buyat Bay are very clear it indeed that the fishermen and local villagers could see the fish below their boat

J III:
So I think you had finished your testimony and giving the information to the court, please [be excuse from the court].  Mr. PP, please bring the next Witness.
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Steven Kaunang

PP 3:
Steven Kaunang.

J III:
Have a seat please.  What is your name, your full name?

SK:
Steven Christian Kaunang.

J III:
Where were you born?

SK:
Manado.

J III:
When?

SK:
25 August 1971.

J III:
What is your religion?

SK:
Protestantism.

J III:
What do you do?

SK:
[I am a] Civil Servant of Sam Ratulangi University.

J III:
Where do you live?

SK:
Baho Lingkungan II.

J III:
Number?

SK:
Number II A.

J III:
You [do] know the Accused, right?  But, of course you don’t have any family relation with him, right?  Your statements will be heard as a Witness, so before providing such statements you will be sworn according to your religion.  Are you willing to be sworn?

SK:
Yes.

[Witness takes an oath]

J III:
Witness, you have taken an oath or you have promised, please remember that.  You said earlier that you are a civil servant of UNSRAT, in what department are you working for?

SK:
The Central Office of UNSRAT Implementation Sub-Section.

J III:
Have you ever conducted any activities at Pantai Buyat?

SK:
Yes.

J III:
What activity did you conduct there?

SK:
Diving, researching, I mean, collecting data.

J III:
With whom did you conduct the said activities?  Were you alone?

SK:
[I did it] Together with the coral reef team from UNSRAT.

J III:
Yes, I see.  How many people from UNSRAT conducted the activity?  What was your purpose in conducting the activity?

SK:
What do you mean?

J III:
I mean, what was your purpose of activity there, did you carry out a research or what?

SK:
Yes, [I was] monitoring the coral reef.

J III:
Other than you, who were your other friends from UNSRAT?

SK:
What do you mean?

J III:
You departed [for Buyat Bay] from UNSRAT, right?  And you are a civil servant of UNSRAT.  When you carried out the [monitoring] activity, were you alone or did your friends from UNSRAT accompany you?

SK:
Yes.  There were.

J III:
There were, who was it?

SK:
Laurentius Lalamentik.

J III:
Then who requested you to conduct the activity?

SK:
What do you mean by activity?

J III:
Or what was the purpose [of the activity], was it a pure research conducted by UNSRAT and you are one of the participants of the team or was it a cooperation with other parties, etc, what was it?

SK:
What do you mean by the purpose of..

J III:
You conducted the activity, right?  Later I can explain specifically that you carried a diving and other activity, I have read about that, that is what [I mean] as activity.

SK:
Are you referring to the activity of taking sediment samples in this case?

J III:
Fine, that’s ok.  When did you dive there?

SK:
In July, if I am not mistaken.

J III:
July of what year?

SK:
2004.

J III:
July 2004.  What did you take when diving?

SK:
I didn’t take anything.  I only escorted the divers who took the sediment.

J III:
How many people were diving at Buyat Bay?  Did you dive as well?

SK:
[Yes] I dove.

J III:
You dove.  Who else, other than yourself?

SK:
There were 2 people from MDC, 2 students, Mr. Lalamentik and me.

J III:
What did you take during the dive, did you take a fish or anything?

SK:
Sediment.

J III:
What you refer as sediment, was that a sample that you took around the disposal of tailings or at another area?

SK:
I didn’t take [any samples], I only escorted and witnessed it.

J III:
Oh you were only escorting, I didn’t know that.  However, you don’t know what type of tailings theytook, whether it was disposed by Newmont or not, you didn’t know about that right?  The bottom line is that you only escorted the team that was taking the sediment?

SK:
Yes.

J III:
And you didn’t know the location or where the sediment was taken?

SK:
Yes.

J III:
Ok, and the result of the examination… Actually, it is not difficult to be a Witness if you just explain what you really know and if you don’t, you can just say ‘I don’t know Sir’.  If you know, just let people know.  Actually, it is not difficult to be a Witness.  What?  Why is the sound system awful?  Yes, our sound system is rather dreadful.  I could not catch what the legal counsel asked earlier.  It didn’t sound clear, we will arrange a better sound system for the next hearing, to avoid echoing, so it won’t be difficult to comprehend the questions from the PoJ.  I understand that, I myself am having difficulty understanding the question, due to the echoing.  So, you only accompanied the divers to collect sediment, is that so?

SK:
Yes.

J III:
Then other than sediment that was taken there was also…

SK:
There was an octopus.

J III:
There was also an octopus?

SK:
Yes.
J III:
In addition to this, what else [did they take from there], was there also seawater?

SK:
Yes.

J III:
And who took them and where did they take [the samples]?

SK:
The one who took the water was Yogie, a student; it was the NDC student who took the seawater from a depth of 30 meters for the second dive.  It was also the NDC taking water from the first diving. Mr. Lalamentik also accompanied Mr. Yogi to take sediment samples from the first depth.

J III:
Actually, what was the purpose of taking the seawater and sediment samples, as well as the octopus, did you want to conduct research or was the octopus fried or what?

SK:
Actually, we didn’t understand why the sediment samples were taken.

J III:
Oh, you didn’t understand, right, you only accompanied [the team] to take samples, then what was going to be done about the samples you didn’t know, and what was the result, to which laboratory the samples were taken you didn’t know either, is that so?

SK:
Yes, we were only instructed to accompany the NGO members to take the sediment [samples].

J III:
Yes, just to accompany.

SK:
Then sediment was then handed over to Polri.

J III:
 And you have no further knowledge of the samples.

SK:
Well, they were obviously to be examined.

J III:
Do you know for sure?

SK:
Yes, I do.

J III:
You wanted to conduct research on the samples taken.

SK:
My background is in the field of diving, but I was active around the coral reef.  However because I am a diver, I accompanied [the team] to take sediment samples.

J III:
So you only accompanied the divers to collect samples, but you didn’t know what they were for.  But your testimony here says that you accompanied the other divers to take the sediments, the octopus and seawater.  Accompanying, right, then the samples that were to be taken you had no further knowledge of, but you did know who conducted these activities, right?

SK:
Yes.

J III:
An NGO, what is its name? 

SK:
KELOLA

J III:
Is that so, did you receive an honorarium from KELOLA?

SK:
Not for that activity.

J III:
Did you get any?

SK:
No.

J III:
If you did, I want to know whether or not you got an honorarium for conducting those activities, got it?

SK:
No, I mean that didn’t get an honorarium.

J IV:
Witness, please clarify.  You accompanied the divers.  How deep did you go?

SK:
In the beginning we didn’t know the exact location and how deep it was, then incidentally Mr. Lalamentik said to me to dive where they were.

J IV:
Please speak a bit slower and clearer because of the echo of the sound system.  Please be slow, take it easy, my question is easy to answer, until far from the surface of the sea did you dive?

SK:
We dived to a depth of 45 meters.

J IV:
45 meters, how many meters was it approximately from the coastline?

SK:
It was approximately 400 meters.

J IV:
400 meters, what did you use as bearings to the sea?

SK:
It’s only an estimate using our line-of-sight.

J IV:
Line-of-sight, right.  Who invited you there, was it your own initiative or was somebody inviting you to dive?

SK:
Yes [someone invited].

J IV:
Who?

SK:
Mr. Lalamentik.

J IV:
You saw at that time using your line-of-sight, the condition of the sea.  At that time was it clear or was it turbid?

SK:
Turbid.

J IV:
Rather turbid or very turbid?

SK:
The surface of the sea was rather turbid, underwater it was blank.
J IV:
The surface of the sea was rather turbid, underwater?

SK:
No visibility.

J IV:
No visibility.  If so, how you could see whereas you said you were using diving masks, could it function [under those circumstances]?

SK:
No.

J IV:
Oh, not functioning.  Only as an accompanying diver, I ask whether you dived, you answered that you also took sediment samples, an octopus and seawater?

SK:
Yes.

PP 1:
You accompanied a diver, do you remember his name?

SK:
There were six divers inside [including myself], all of us were diving.

PP 1:
All of you dove, with whom did you dive?

SK:
We were to be next to each other.

PP 1:
Yes.

SK:
We were all close, because our vision was limited [by the turbidity] so we …

PP 1:
What was name of the diver that you accompanied?

SK:
What do you mean?

PP 1:
Wait, when you dived, you dived from the surface, right?

SK:
Yes.

PP 1:
Now, my question is, did you dive from a depth of 400 meters or did you dive from land or you dived until at the depth of 400 meters, what was the diving process at that time?  Did you dive into the middle of the sea first as you mentioned at a distance of 400 meters from the shoreline or from the edge of the sea and continued down to the seabed?

SK:
 In this matter we accompanied the whole team, so we were not a person-to-person basis.

PP 1:
Accompanying the team, do you remember any members of the team?

SK:
The team was from NGO KELOLA, they were representing NGO KELOLA.

PP 1:
Representing who?

SK:
NGO KELOLA.

PP 1:
Do you remember their names?

SK:
2 students, Yogi and Yasir, Dolfie from NDC, the other I forgot, but if I’m not mistaken his nickmane was Ole.

PP 1:
All right, could you explain the diving process?  Please explain from the beginning, how did you dive at that time?

SK:
Before diving we we were briefed.

PP 1:
Where was the briefing held?

SK:
On board.

PP 1:
On board, where was the boat?

SK:
The boat was already at the dive site in accordance with their coordinate.

PP 1:
It was already at the dive site, do you rememberthe coordinates?

SK:
No.

PP 1:
You don’t remember, but you have mentioned earlier that it was 400 meters away from the coastline, right?

SK:
Yes.

PP 1:
Then, now I ask, you were on board, right?

SK:
Yes.

PP 1:
Who else was on the boat [other than the divers]?

SK:
[Representatives] of POLRI, journalists and some from the local community, as well as the boat’s crewmen.

PP 1:
Were there any representatives from PT Newmont Minahasa Raya?

SK:
Yes.

PP 1:
Yes, do you remember how many people from POLRI were present?

SK:
No.

PP 1:
Do you remember how many people came from PT Newmont?

SK:
One.

PP 1:
What is his name?

SK:
Mr. Harapan.

PP 1:
Mr. Harapan.  [Is he] come from the community?  Which community?

SK:
I don’t know.

PP 1:
You don’t know, but there were other people there.  Other than the team members who were supposed to, did anyone else dive?

SK:
Six people.

PP 1:
[There were] Six people who dove, were they all divers or were they escorts?  Were there any other people who acted as escorts or were all of them divers who had the purpose of taking the sample?

SK:
Our duty was to escort them. 

PP 1:
As escorts.  Were there any other people other than yourself who escorted the divers?

SK
[There was] 1 (one) person.

PP 1:
1 (one) person, who was it?

SK:
Mr. Lalamentik.

PP 1:
Oh so there were two co-divers who accompanied six divers?


SK:
[There were] 4 (four) [divers].

PP 1:
[There were] 4 (four) divers who took the sample and they accompanied by escorts, is that right?  Please tell us about the dive. 
SK:
We dived to a depth of approximately 20 meters, where the watersbegan to darken, even though we usedunderwater flashlights.  At a depth of 30 meters we could not see anything; we could only hear the breath of the other divers because we were next one to another. Mr. Lalamentik and Yogi accompanied the sampler who carried a plastic bag. We did not know what happened because we could not see anything around us down there. 

PP 1:
Now, let me ask you, did you see your colleagues, did you see the sampler take the sample?

SK:
Well, since we already had a briefing earlier, [we knew] who was supposed to hold the plastic bag.  While from our team, there were two persons who followed [the person] who took the sample.   

PP 1:
A plastic bag.  How many dives did they conduct?   

SK:
Two.

PP 1:
Two.  During the first dive, what did they take?

SK:
Sediments and seawater samples.

PP 1:
You have stated that there was a plastic bag.  Did you see what method they used to take the samples underwater?  Did you see it?

SK:
In the first dive or the second one?

PP 1:
During the dive they took samples right?  Did you see the method of taking the samples?

SK:
During the first dive, I did not see it, but Mr. Lalamentik saw it, because he was closest to the person who took the sample.  During the second dive, I accompanied the sampler and I saw it [the method].

PP 1:
Did you see the process the sampling?

SK:
Yes, it was same as usual, the sediment was placed in a plastic bag, and then the plastic bag was sealed with the adhesive. 

PP 1:
It was placed into a plastic bag and that plastic bag was sealed.  Did they seal it underwater or did they seal it when they were on board?

SK:
[They sealed it] on the seabed.

PP 1:
On the seabed.  That was how they took the sediment, right?  How about the method for taking the seawater sample?

SK:
It was the same, they used a similar plastic bag.

PP 1:
You said earlier that there were four people who went diving [apart from yourself and Mr. Lalamentik], does that mean that there were four divers who took the samples?

SK:
Yes.

PP 1:
At that time, how many sediment and water samples did they plan to collect?

SK:
It was in accordance to the total depth [of the sea].

PP 1:
The total depth?

SK:
Yes, yes, there was 1 sample taken [at a depth of] 45 meters, and there was also one sample each for the depths of 30, 20, and 10 meters.

PP 1: 
Oh [it was] taken one by one.

SK:
I meant that there was one bag for each.

PP 1:
Oh, so for how deep was the first [dive], at what depth did they collect the samples?

SK:
45.

PP 1:
45, and then what was the next depth?

SK:
We had a break before we carried out the second dive, because on our first dive we had to dive pretty deep and therefore we had to…

PP 1:
How many samples did they collect during the first dive?

SK:
One bag.

PP 1:
Only one bag?

SK:
Yes.

PP 1:
Each person [had one bag], or did only one person [carry the sample bag]?

SK:
There was only one person who collected the samples, I mean there was only person who carried plastic bag.

PP 1:
There was only one person who carried the plastic bag, so only one plastic bag was taken.  Did the plastic bag contain the sediment [sample] or the seawater [sample]?

SK:
Sediment, and then there was another one for the water.

PP 1:
That was [the result] from the first dive?

SK:
Yes.

PP 1:
But you said previously that only one diver carried the sample bags.

SK:
Yes, we went diving together.

PP 1:
Yes, you went diving together, how many people were they?

SK:
There were six people.

PP 1:
Did each of these six people bring the bags or not?

SK:
Only one person who brought the bags.

PP 1:
How many bags did he bring?

SK:
Oh, many [bags].

PP 1:
Many.

SK:
We prepared spares, but we only collected one bag of sediment [sample] and one bag of water [sample] for each depth.

PP 1:
Then you went up to the surface?

SK:
We swam back to the surface and took take a break.

PP 1:
You had a break.  How many bags that had been filled with samples when it was brought back to the surface? 

SK:
Two.

PP 1:
In what depth were they taken?
SK:
45.

PP 1:
45 meters.  You had a break and then you went diving in another location.  How many people went diving the second time?

SK:
Five people.

PP 1:
Five?

SK:
Oh, Four.

PP 1:
Four, how many people brought the bags?

SK:
At that time, I also brought a bag.

PP 1:
You brought a bag?  How many people brought a bag?

SK:
Well the four people who went diving did, it means….

PP 1:
There were four people who brought the bags.

SK:
It was placed in their own “bisi”.

PP 1:
What did they collect during the second dive?

SK:
The same things.

PP 1:
The same things, sediment and what?

SK:
Our purpose was to take the sediment samples but I saw them also collecting seawater samples and, at a depth of 20 meters, they also caught an octopus and they took handed over [the samples] to the police .

PP 1:
Ok.   After the second dive, how many bags were filled with sea water and how many bags were filled with sediment samples?

SK:
After the second dive, if I am not mistaken, there were four [bags] for each depth.

PP 1:
[For] Each depth, there were four bags.  These four bags were containing of what?

SK:
During the second dive, at the depth of 30 meters the water was no longer clear.   At that time, I saw Yogi take one [sample], another one at 20 meters and one more at the depth of 10 meters.  I also took some at the depth of 30 meters, but because I saw him taking [the same samples], I decided not to bring it.

PP 1:
So the samples were carried to the surface.  That was the second dive, right?  Now, how many bags were carried to the surface and what were the contents of the bags?

SK:
There were six bags containing seawater and sediment samples.

PP 1:
How many samples of seawater and sediments did they collect for each bag

SK:
There were three bags for each [sample].

PP 1:
[What about the] Octopus?

SK:
Oh yes, there was one octopus.

PP 1:
They took one?

SK:
[Yes] One.

PP 1:
So, how many times did they dive?

SK:
Seven [times].

PP 1:
How many dives? 

SK:
Two.

PP 1:
You said that the bags used for the sampling had been sealed right? 

SK:
Yes.

PP 1:
[They were] sealed.  When you were on boat, to whom did you give the samples?

SK:
I gave it to the representative of Police Headquarters.
PP 1:
Where did you give the samples to the representative of Police Headquarters, on the vessel or when you landed?

SK:
[I was] On the vessel.

PP 1:
When you were on the vessel, did you see the person who gave the samples to the representatives of Police Headquarters?

SK:
We were in the water.  We only gave the samples to the people above us, it was the person who stayed on board, because we are still [floating] on the surface.

PP 1:
Yes?

SK:
So we [just] gave it [to the people] onboard above us. 

PP 1:
So it they took the samples?

SK:
Yes.

PP 1:
Do you still remember who took the samples on the surface?  Was it the Police Headquarters officers, the fishermen or who? 

SK:
I forgot.

PP 1:
You forgot, but there was a Police Headquarters officer there?

SK:
[Yes] There was.

PP 1:
There was a Police Headquarters officer.  Do you still remember when the dive was?

SK:
I have forgotten.

PP 1:
You have forgotten.  Do you remember how long it took?

SK:
One hour.

PP 1:
One hour.  When the samples arrived on the vessel and were handed over to the Police Headquarters officer, did you see where the samples were taken?

SK:
The samples were divided into two parts.

PP 1:
With whom?

SK:
With PT Newmont.

PP 1:
It means there were two parties, one was PT Newmont and who was the other one?

SK:
[The other] One was given to POLRI.
PP 1:
At that time who was the representative of PT Newmont when they received the samples? 

SK:
Mr. Harapan.

PP 1:
Now let me ask you, do you know what the purpose of the samplings and what the purpose was of giving the samples to POLRI?

SK:
It would be examined in a laboratory.

PP 1:
So it was for a laboratory examination.  Do you know which laboratory?

SK:
A forensic laboratory.

PP 1:
A forensic laboratory.  When you were on the vessel, you estimated that the process of diving was completed in 1 (one) hour.  Where were the samples taken after the dive?

SK:
During the first dive, the samples were divided on the vessel.  During the second dive, the samples were divided at the Lakban Docks.

PP 1:
So it means after the sampling process completed, you went back to the land?

SK:
Yes.

PP 1:
Oh, so that was the process, it doesn’t mean that you stayed at sea and continued the second dive?

SK:
Oh no, what I meant was, during the first dive, because we had a break, we were able to see the distribution of samples.  Afterwards, during the second dive, we went diving and went up to the vessel, we went straight to the land and the samples were divided on land.

PP 1:
I see.  So, after the first sampling and while dived [for the second time], the vessel went to land.

SK:
The first sampling did not return to land.

PP 1:
It did not return to land?

SK:
We went up to have a break on the vessel.

PP 1:
Oh, the samples were divided on the spot on the vessel?

SK:
Yes, our second diver went up to the vessel and then we brought back [the samples] to land and divided the samples.

PP 1:
You brought it back to the land and then you divided it for PT Newmont Minahasa Raya and POLRI, is that correct?

SK:
PT Newmont Minahasa Raya and POLRI.

PP 1:
You saw it when it was on the ground, right?  Were you always present on the vessel at that time?

SK:
I went left it after it docked.

PP 1:
At the time of dividing the samples, did you see it?

SK:
I saw it at the docks.

PP 1:
You saw it on land?

SK:
Yes.

PP 1:
Do you know where they took the samples after they divided it on land?

SK:
I saw the samples being placed into cool boxes, one owned by PT Newmont and the other was owned by POLRI.  After the samples were split, I do not know where they took it, because each representative carried the samples.

PP 1:
Oh I see, so it was put boxes, who owned the boxes? 

SK:
Each of them had a box.

PP 1:
Oh, each of them had a box.  You mentioned that the samples were sealed, now, could they reopen the seals?

SK:
Yes. It was POLRI who divided the samples, from my perspective, it was they ordered the opening of the samples, then split them to two and then the container was emptied and they split it on bottle samples.

PP 1:
Oh it was divided from the bag, now, I ask you, after they divided the samples, where did they put it?

SK:
[The samples] From the bag were split in two, of course they have to open it first, the sample were emptied and split into two and each of the representatives took their parts. 

PP 1:
It was split into two, when it was divided to two, were they still using the bag or did they use other equipment as containers? 

SK:
No, they no longer used the bag.

PP 1:
Did you see it?

SK:
I meant that they were using sample bottles, using plastic bottles.

PP 1:
They were using plastic bottles, which were then divided between representatives of PT NMR and the representatives of Police Headquarters.  After they divided the samples, do you know where took the bottles from the Police Headquarters?

SK:
I assume that they took the samples to the local police station.

PP 1:
Police station, did you see the samples being taken to the local police station?

SK:
What I mean is, they went in a car and of course, I saw the car.

PP 1:
Did you go in a car with the sample in it or…

SK:
No.

PP 1:
Did you go to the police station?

SK:
I did not go directly with the person who brought the sample, but after [they examined me] and my BAP/dossier was made, I saw the the samples there. 

PP 1:
Oh, so you did not see it directly, because you did not go with the same car where the samples were placed?

SK:
No.

PP 1:
Did you go with a car to the police station?

SK:
Yes.

PP 1:
At that time, was your car escorting the car that transported the samples?

SK:
No.

PP 1:
What was the distance [between your car and the car with the sample]?

SK:
What I mean is, when we finished, we did not go with the POLRI.  We went out to eat first

PP 1:
You ate.  While you were eating, where did they take the samples?

SK:
All I know is that at the time the samples had been given to both parties.

PP 1:
Did you see them taking it to the police station?

SK:
Yes, I saw one bottle that was being placed in the car.

PP 1:
You saw a bottle being placed in the car?

SK:
Yes.

PP 1:
How much time had elapsed between the last time you saw it until the time you arrived at the police station?  You said that you finally went to the police station.  What did you do at the police station at that time?

SK:
Sorry?

PP 1:
What did they do to you at the police station? 

SK:
Oh, first, I was interviewed.

PP 1:
How long was the time interval when the car transferred the samples to the police station?

SK:
I do not know.

PP 1:
Oh you do not know.   When you were interviewed, did you see any samples?

SK:
Yes, but I did not see the samples directly, I only saw the cool box.

PP 1:
Oh, you saw the box that you saw at the beach.  Very well Sir, my colleagues will continue [the questions].

PP 2:
Thank you.  Witness, you said that you went diving twice, what I would like to ask is, on the first dive, what samples did they take?

SK:
On the first dive?

PP 2:
Yes

SK:
Sediment samples.

PP 2:
Only sediment samples?

SK:
What do you mean?

PP 2:
Did they take only sediment samples during the first diving?

SK:
Sediments.  At the briefing, we were ordered to take sediment samples but after we went down, it appears that there was one person who collected water sample.

PP 2:
How about during the second dive?

SK:
The second [dive] was similar.  We took sediment samples as well.

PP 2:
Ok, Witness, we would like to confirm, who asked you to do the diving?

SK:
Mr. Lalamentik was the person who called me, but the order to me was directly PT NMR.

PP 2:
Who was the person?

SK:
Jerry Kojansow.

PP 2:
Jerry Kojansow, and who was Harapan, the man that you have mentioned earlier?

SK:
Oh, the person on the vessel?

PP 2:
Witness, in the dossier point 5, the question was; where is the location where you went diving, here you explained the location of the first diving was at the coordinate of 51 N 0689364 and so forth.  How did you know the location of the first diving was at the coordinate of 51 N?

SK:
At the time when I was examined, the Police Headquarter provided the data for the diving location.  The POLRI had the equipment, the POLRI provided the data of the diving locations. 

PP 2:
Oh so the person on the vessel was the person who held the device, right?  Thank you.

PP 3:
Witness, you said that you could not remember the time of the sampling?

SK:
Yes.

PP 3:
But can you ascertain as to when the sampling was carried out, was it in the morning, noon, afternoon or evening? 

SK:
[It was] Around noon.

PP 3:
Was the weather cloudy or clear?

SK:
[It was] Clear.

PP 3:
The weather was clear.  You also stated that you had brought a flashlight from the vessel and when you went down at a depth of 20 meters the surroundings were dark even after you used a flashlight?  

SK:
Yes.

PP 3:
And you could not see anything when you went down to the depth of 45 meters?

SK:
Yes.

PP 3:
Yes.  So, why you could not see anything?  What was blocking your view?

SK:
For starters, the water conditions were very turbid.

PP 3:
Very turbid.  So the deeper you dove, the more turbid the waters would get?

SK:
Yes.

PP 3:
You carried out the first dive to a depth of 45 meters; previously you mentioned that the first dive was to the depth of 45 meters, is it true?

SK:
True.

PP 3:
At the depth of 45 meters during the first dive, did you manage to swim to the bottom of the sea?

SK:
Yes.

PP 3:
You could not see anything there?

SK:
Yes.

PP 3:
The turbidity of the water was the main problem?

SK:
Yes.

PP 3:
Then at the time you dove or after you finished diving, did you know or did the people on the vessel inform you of your position?

SK:
No.

PP 3:
Yes, right?

SK:
What do you mean?

PP 3:
Did they inform you the position for the diving location?

SK:
No.

PP 3:
No, then you also mentioned that the samples were divided into two parts.  You had explained that all the samples were poured into a container and then was filtered.  That was to separate the sediment and seawater samples.  How about the octopus?

SK:
It also divided into two parts.

PP 3:
It was also divided into two, was it by cut in half?

SK:
[Yes, it was] Cut in half.

PP 3:
It was cut in half.  Then, Witness, at the time of the second dive, did you dive?  What was the condition of the seawater at the location?  In regard to the turbidity of the water, were the conditions similar to the first time you dived?

SK:
No.

PP 3:
It was not similar?  If the first one was carried out at a depth of 20 meters with you using a flashlight, and darkened nonetheless, was the flashlight on the second diving also useless or did you use the flashlight anyway?

SK:
I did not bring a flashlight during the second dive.

PP 3:
Ooh is that so, I am sorry, Sir, we cannot hear your voice very well.

J III:
Yes, we did not use the flashlights in the second dive.

PP 3:
At the time you took the sample during the second dive, you did not use a torch, huh?  I want you to be more relaxed but you have to concentrate, at the time the sampling was carried out, how was the condition of the waves at…when you said that you and your friends were on the second sampling.  You said that the ship or vessel at the time you dived docked and you would meet up with it there.  Did you then swim along through the bottom of the sea and then you took the samples or how did you do it?

SK:
What do you mean?

PP 3:
From the location where you took the second sample, how did you get back on land, by swimming or you had an extraction point?

SK:
During the second dive, the substrate was not steeply sloped.  The slope was at the depth of 30 meters, and then we headed back to land, taking samples according to our depth, then we arose and went back to the vessel.

PP 3:
So you were travelling underwater?

SK:
Yes.

PP 3:
Yes, then Witness, did you manage to take the samples at that time?

SK:
We managed to take seawater samples but they were not used.

PP 3:
So the samples that you took were useless, did you know that your friend managed to take samples?

SK:
I knew.

PP 3:
So you knew huh, if you take a look below, the sampling media that you said earlier was a plastic bag with sealant.  I would like to show you that the water sampling in the first dive that you probably did not see as the water was turbid.  Did you know at exactly what depth the second dive area, let us say at the depth of 20 meters there was your friend who you saw was taking water sample.  Was the water sample taken then immediately sealed or it was sealed on land?

SK:
That plastic was sealed, and we opened it whenever we were underwater, then we sealed it again as soon as we finished filling it. 

PP 3:
Sealed it again huh, I am finished.

J III:
The Public Prosecutor has finished.  We would like to call the legal consultant of the Accused I to ask the Witness.

LMPP:
Thank you, Chief of the Panel of Judges, Witness, I would like to start with the question in Dossier No.11., which the police asked and you answered.  That question was “after the seawater, sediment and sea biota samples were collected, they were handed over…” I am sorry, that was the answer.  My question is, “After the seawater, sediment and sea biota samples were collected, where were they taken?”  That was the question from the police.  I hope you still remember that question.  Then you answered it with, “after the seawater, sediment and sea biota samples were collected, they were sent to the Central Forensic Laboratory Team of POLRI.  Is that correct? 

SK:
Yes.

LMPP:
So the samples were really being handed over to the Police?  

SK:
Yes, Ok.

LMPP:
Chief of the Panel of Judges, I would like to remind the Witness by showing these pictures when the samples were handed over.

[Pictures are showed to the Witness]

LMPP:
So these were when you saw the sampling?

SK:
Yes.

LMPP:
Is this you?

SK:
Yes.

LMPP:
At the time?

SK:
Yes.

LMPP:
Ok.  Previously, you mentioned that these people were on the vessel, can you tell me, which one is you, is this you between these two people, this one or this one up here?

SK:
It’s not clear, I do not know.

LMPP:
Ok, you cannot see it, how about if you explain to me about every person who was on the vessel… who is this person with the blue shirt?

SK:
I do not know.

LMPP:
 Why don’t you take a look first, this plastic, was this is the one that you explained about to the Public Prosecutor?  This plastic bag.  Have you seen this person?

SK:
Mr. Rignolda.

LMPP:
Who is this person with the blue shirt?

SK:
Mr. Rignolda.

LMPP:
Mr. Rignolda, Rignolda was from POLRI?

SK:
No.

LMPP:
Oh.  He was not from POLRI, but he was the person who accepted the samples?

SK:
Yes, that’s right.

LMPP:
This person, who is this person in the back? You do not know, do you know?

SK:
Is not clear.

LMPP:
This one?

SK:
It is not clear.

LMPP:
How about that person over there?

SK:
I do not know.

LMPP:
You do not know.  So these samples, the one that was given, these pictures.  These are the samples that were collected?

SK:
Yes.

LMPP:
Could you explain this, what are they doing in the picture?

SK:
Oh, I did not see it.  I was in the water.

LMPP:
Can you be more specific?

SK:
I did not see it because I was still on the surface.

LMPP:
Oh, but these were the samples that were in the plastic huh, ok.  This?

SK:
The seawater sample.

LMPP:
Where were the water samples was collected?

SK:
[The] Sea.

LMPP:
What were they doing here?

SK:
I do not know about that.

LMPP:
So the person with the blue shirt was Rignolda, who placed something in here.

PP 1:
Objection, the Panel of Judges and the Chief of the Panel of Judges, the Accused’s legal consultant is leading the witness.

LMPP:
Fine.

PP III:
This is the problem, I think he doesn’t know about it.  The main point is that this is Rignolda’s hand.  That is all.

LMPP:
Ok.  Can you explain this, what was going on?

SK:
The process of dividing.

LMPP:
The process of dividing, dividing what?

SK:
Samples.

LMPP:
The samples were divided?

SK:
Yes.

LMPP:
How many parts was it divided into?

SK:
Divided into two parts.

LMPP:
Divided into two parts, to whom were the samples handed over?

SK:
One to PT Newmont, the other one was to POLRI.

LMPP:
One to POLRI, POLRI Headquarter, the other to PT Newmont.

SK:
Yes.

LMPP:
So the samples were divided equally.

SK:
Yes.

LMPP:
And it was witnessed by every person there?

SK:
Yes.

LMPP:
Ok, please.  I have finished, Chief of the Panel of Judges

J III:
From the Accused’s legal consultant, yes..

HM:
Previously, you explained [about diving to] the depth of 45 meters.

SK:
Yes.

HM:
At the time you were in the water, was it blurry? It was not turbid

SK:
Yes.

HM:
You are an experienced diver huh?

SK:
Yes.

HM:
How many times have you dived?

SK:
About 1500 hours.

HM:
Yes.

SK:
1500 hours, using our time calculation.

HM:
Quite a long time huh?

SK:
Yes.

HM:
In the depth of 45 meters, in other places, were the waters clear?

SK:
Yes?

HM:
In the depth 45 meters, was the water clear or was it turbid because it was dark?

SK:
Eee, the problem was that our location was right at the estuary of the river, huh.

HM:
Oh, because it was at the estuary.

SK:
So, probably I did not know where the sediment came from which could have made that condition, you could say blank, almost zero visibility.

HM:
But according to your experience, would the location, being an estuary, affect conditions of the water drastically?

SK:
Surely.

HM:
You’re sure huh?

PP 3:
Objection, the legal consultant asked the Witness his opinion.

J III:
This is how I see it.  I am not going to say that this is relevant or not.  He accompanied and witnessed the process of sampling.  What is relevant for the Witness, so you do not have to…what do you call it?  And I want to remind you that you do not have to tell anything if you do not know, so you do not have to answer any irrelevant questions.  If there is a question, for example something putting something somewhere, if you did not see it, you do not need to give any comment, eh?  That is what I think.
HM:
But that was the Public Prosecutor’s question about turbidity.  I just wanted to clarify it sir.

J III:
Yes, so I don’t think we need polemics, but we all know that he was accompanying [the divers] and the witnessed the process of the sediment sampling.  How long was the process of the sediment sampling? Ok, go ahead.

HM:
Previously, you explained that there were 4 dives?

SK:
2 times.

HM:
But at 4 points?

SK:
4 depths.

HM:
4 depths, 2 times?

SK:
Yes.

HM:
From time it did start and when did it finished?

SK:
I forgot, but if I am not mistaken it finished around noon.

HM:
It finished around noon, does it means that it was after lunch or before lunch?

SK:
Yes, before.

HM:
It had finished before lunch?

SK:
Yes.

HM:
Then after lunchtime finished, what happened, did you go to Bali or did you gather with the police or…?

SK:
Oh no, after it finished, we were all dismissed.

HM:
Dismissed, but did you ever sign the dossier of the sampling?

SK:
I did.

HM:
Approximately what time was did you sign it? Was it after the diving?

SK:
In the afternoon.

HM:
It was already in afternoon, so the sampling finished at noon huh?

SK:
Yes.

HM:
But the dossier was finished in the afternoon?

SK:
Yes.

HM:
Where?

SK:
At the police station.

HM:
At that time, at the police station, who attended?

SK:
Only myself with some people from KELOLA and then from POLRI itself.

HM:
Only you, and then who else?

SK:
In that room there were 3 officers and we entered the room one by one to make the dossier, we were individually asked when we were entering the room.

HM:
Not together?

SK:
No.

HM:
Ok, so at that time who sign it?

SK:
Me, Mr. Rignolda and then there was Mr. Jerry and then….

HM:
Jerry who?

SK:
Jerry Kojansow.

HM:
From the company?

SK:
Yes, and then there was one person from MDC, and one college student.

HM:
So, how many samples in the plastic bags that were signed? Were there 4 bags?

SK:
Yes.

HM:
There was also sea mud and octopus, huh? 

MK:
Your Honors, the Panel of Judges, thank you, we will continue.  Witness, you said that the weather was clear when the first dive was carried out?

SK:
Yes.

MK:
Was the sun shining??

SK:
Yes.

MK:
Had it been raining?

SK:
No.

MK:
Eh?

SK:
Do you mean I did not pay attention on that?

MK:
Why?

SK:
No…

MK:
You did not pay attention?

SK:
Yes.

MK:
So you did not know if it had been raining?

SK:
No.

MK:
Probably you could describe the diving site when the dive was carried out?  Where was the dive was carried out? 

[Witness shows the location of the dive]

MK:
Around there, in the depth of 45 meters, is it near Buyat River? Ok, then the second dive was also carried out around there or, it was mentioned 30 meters, is it right?  Then the last one was carried out twice on the first day.

SK:
Only 2 dives.

MK:
Two dives?

SK:
The first one was around here; the second one was around here.  So we moved from the depth of 30 meters and then we headed for Lakban.

MK:
Both in one day or the day after the first diving?

SK:
In 1 day.

MK:
One day. Ok, thank you, so the first one was near to the river of the river here huh, the one that you said was turbid? Ok, thank you.  Thank you, Panel of Judges, that is all from us.

J III:
I would like to ask the Witness, at the time you were gathering sediment samples, did you directly use your hand or you were using a device to collect the sediment?  At the time you put it in the plastic bag, did you only use your hand to collect sediment?

SK:
Directly by hand.

J III:
With what device, what did the device look like?

SK:
I was only using my bare hands.

J III:
Oh, you were only using your hand?

SK:
Straight into the plastic bag.

J III:
Is that so, so you did not take it like this way into the plastic, right.  You only put it like this?

SK:
Yes.

J III:
Oh is that so, ok.  I think the Public Prosecutor has already had enough; I think that is all from me. 

J II:
Witness, you have explained in your story about the process of sediment sampling at Buyat Bay itself, this is the problem, probably most of common people also do not understand what is the meaning of sediment, what is sediment? Can you give me an explanation?

SK:
Sediment is the substrate that is located at the bottom of the sea.
J II:
Pardon me?

SK:
It’s a basic substrate; it usually derives from the softest sand drawn by water currents or rivers.

J II:
Please explain slowly so it can be recorded in case there are people who don’t understand what sediment is.

SK:
Well, in my opinion, sediment is a type of mud carried by either currents, rivers or those piling up on the base [of the river].

J II:
Oh, so in other words, it’s formed from whatever things that are carried [by the river]?

SK:
Yes.

J II:
So that it’s clear.  That will be enough, Sir.

J III:
Very well.  I now ask the Defendant, is there anything you would like to ask to the Witness, would you like to comment on whether or not the Witness’s statements are true, any objections?

RBN Questions & Comments
RBN:
Ok, thank you, I have maybe 2 questions and a comment.
HS:
Your Honor, thank you, I have 2 questions and a comment.

RBN:
When you were sampling did the divers take the sediment samples first or the water samples first?
HS:
When you were diving, did [you] take the sediment samples first or the water samples first?

SK:
The sediment samples.

HS:
Sediment was taken first.

RBN:
So I am trying to imagine diving ‘cause I have been diving before so you went to the bottom you lifted up the sediment which also disturbed the sediment in the water plus you’re swimming there with your fins, that also disturb the bottom the sediment into the water is that correct?
HS:
I have experienced diving before.  If you take the sediments first and then bring it up while your feet move, doesn’t it cause the water to become turbid?

SK:
Correct.

HS:
Thank you for your answer.

RBN:
Ok, then I guess that conclusion statement is obvious to me that the chain of custody in control of handling the samples from the divers was, I would call, broken when the samples were not handed over directly to the police but to the individuals who accused the company of pollution.

HS:
So, Your Honor, to me it’s clear that the chain of possession and holding and control of the sample was interrupted when the sample was not immediately given to the police, but instead [was given] to a person who accused our company of causing pollution.

RBN:
And second, while I am not an expert I would questions the method of sample collection and the handling of the samples during the process for this evidence.
HS:
And secondly, although I’m not an expert in taking samples, I seriously doubt the method used for taking samples and the accuracy in the handling of the samples, Your Honor.

RBN:
Ok, thank you.
HS:
Thank you.

J III:
And I think this can be included in the defence, the taking of samples, but record that as well.

HS:
Thank you, Your Honor.

J III:
So I believe your examination is complete.  You may return to your seat.  Can we present the third Witness before the Friday [Moslem] prayer [ritual]?  It’s eleven thirty now, I think we can fit one more.  But if we already know this Witness, she can just present her testimony, but if we can sense what she is testifying about it shouldn’t take long.  So maybe we can try one more Witness before we have a break, okay, please remind me when it’s time for the Friday prayer. 

PP 1:
Your Honor.

J III:
Yes.

PP 1:
Our colleagues say that it appears that there would not be enough time to examine another witness because of the Friday prayer.

J III:
Oh, so it’s not possible to examine another witness?
PP 1:
Perhaps not.

J III:
Pardon me?

PP 1:
No.

J III:
Alright.  So we are scheduled to hear 6 Witnesses today.  At first I thought we could do 3 before the Friday prayer and 3 afterwards.  It appears that we cannot meet that target.  Maybe we should have a break now so that the people can do their Friday prayer.
[The hearing was adjourned due to the Friday prayer]

J III:
So the hearing is preceded, we now allow the Prosecutor to bring in the next Witness into the courtroom.
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Sul Manoppo

PP 3:
Witness Sul Manoppo.

J III:
Please sit down.  What is your full name?

SM:
Sul Manoppo.
J III:
Sul Manoppo, where were you born?

SM:
In Tombatu, 23 September 1953.

J III:
Tombatu is in Minahasa, right?
SM:
Yes.

J III:
Religion: Islam.  Occupation?

SM:
Housewife.

J III:
Where do you live?

SM:
Buyat Pantai.

J III:
Buyat Pantai village…

SM:
In 1994.

J III:
In the Ratatotok District, right?

SM:
Yes.

J III:
Do you know the Defendant?

SM:
Yes.

J III:
No, huh.  You will be heard as a Witness in this case.  First you will be placed under oath in accordance with your religion, which is Islam, right?  Are you willing to take your oath?

SM:
Yes, I am.

J III:
Please stand.

[Witness took an oath]

J III:
You have been placed under oath in accordance with your religion so that you will give statements which you really know, have seen, and experienced concerning the occurrences as will be questioned by the Panel of Judges and the Prosecutor or the Counsels.  So we now give the opportunity to the Public Prosecutor to start.

PP 1:
Witness Sul Manoppo right, Ibu [Mrs.] Sul Manoppo?

SM:
Yes.

PP 1:
Where do you live now?

SM:
Dominanga.

PP 1:
Dominanga, since when have you lived in Dominanga?

SM:
25 June.

PP 1:
25 July of what year?
SM:
This year.

PP 1:
This year, 2005.  Where did you live before then?

SM:
In Pantai Buyat.

PP 1:
Pantai Buyat, in Pantai Buyat.  Since when have you lived in Buyat?

SM:
Since 1994.

PP 1:
Since 1994, where did you live before that?

SM:
In Tombatu.

PP 1:
Tombatu.  In 1994 you lived in Pantai Buyat, what were your daily activities in Pantai Buyat?

SM:
I sold spices and fish.

PP 1:
Sold spices and fish.

SM:
Fish catches from my husband.

PP 1:
Fish catches.  So your occupation in Buyat Pantai is a seller of spices?

SM:
Yes.

PP 1:
And?
SM:
Fish catches from my husband.

PP 1:
What is your husband’s occupation?

SM:
[He’s a] Fisherman.

PP 1:
[A] Fisherman, where does he fish?

SM:
At Pantai Buyat.

PP 1:
At Pantai Buyat.  How many people are there in your family?

SM:
2 people.

PP 1:
You and your husband, correct?

SM:
Yes.

PP 1:
Only 2 people, any children?

SM:
My child lives far away, already married.

PP 1:
[Your] Child lives far away.  Has he/she lived with you recently?

SM:
No.

PP 1:
Since when did he/she stop living with you?

SM:
Since I moved to Buyat, to Pantai Buyat.

PP 1:
Since you moved to Buyat.  You mentioned earlier that for your source of income your husband fished and you sold spices, right?  What have you experienced living in Buyat Pantai?

SM:
Can you clarify?

PP 1:
When you lived in Buyat Pantai, did you ever experience, since 1994, what have you experienced there while living in Buyat Pantai?

SM:
When we were in Buyat, before there were the tailings disposals, it was alright.

PP 1:
Pardon me, Ma’am?

SM:
Before there were the tailings disposals, my income came from fishing and spices.

PP 1:
So before there were tailings disposals, let me ask you first, who disposed of waste?

SM:
The company.

PP 1:
What company?

SM:
Newmont.

PP 1:
Newmont?

SM:
Yes.

PP 1:
You mentioned before that before there was waste disposal from Newmont…how was your income?  What income was it, Ma’am?

SM:
My daily income came from gardening.

PP 1:
Gardening, planting what, Ma’am?

SM:
Vanilla and coconut.

PP 1:
Where do you have your garden?

SM:
Behind Pantai Buyat.

PP 1:
Behind Pantai Buyat, there were coconuts and vanilla.

SM:
Yes.

PP 1:
How were your crops at the time, because you mentioned that when there was waste disposal, your income from gardening dropped.

SMS:
I sold spices first, then I sold fish.

PP 1:
Sold fish?

SM:
Yes.

PP 1:
You meant your income dropped your income from gardening or from fishing?

SM:
From fishing.

PP 1:
From fishing?

SM:
Yes.

PP 1:
Can you explain what you meant when you said your income decreased?

SM:
It dropped after, I mean before there was Newmont, my income was still plenty.

PP 1:
What income?

SM:
[From] Fish.

PP 1:
You mentioned that you have a husband who is a fisherman, do you also fish?

SM:
No.

PP 1:
No.  So, whose income dropped?  Yours or your husband’s?

SM:
My husband’s.

PP 1:
Your husband’s?

SM:
Yes.

PP 1:
Do you remember when did you felt that your husband’s income dropped?

SM:
Since 1996 until 2000 there was still [enough], it dropped since 2000 and so on, 2003.

PP 1:
Since 2000 it dropped?

SM:
Yes.

PP 1:
Alright, that concerns your income.  Was there anything else you experienced when you sad there was the waste disposal?  Sorry, sorry, I would first like to ask, what did you do with your husband’s fish catches?

SM:
Sold them.

PP 1:
Sold them, where?

SM:
To Kampung Buyat.

PP 1:
Only to Kampung Buyat?

SM:
Yes.

PP 1:
You didn’t sell it outside of Kampung Buyat?

SM:
No, because my husband only used a penggayung [small fishing net], so [the fish catches] weren’t many.

PP 1:
Oh is that so?

SM:
Yes.

PP 1:
Did you also eat any of your husband’s fish catches?

SM:
Yes.

PP 1:
Alright.  Besides the decrease of your income, what else happened to you and your family?

SM:
We became ill.

PP 1:
Ill?

SM:
Yes.

PP 1:
What kind of disease?

SM:
Itchiness, lumps on the folds of the legs.

PP 1:
Oh, I see, lumps.  When did that happen?

SM:
In 2004.

PP 1:
It started in 2004?

SM:
Yes.

PP 1:
What year did you [start to] live there?

SM:
1994.

PP 1:
1994.  Before you lived there, did something like that ever happen to you?

SM:
Never.

PP 1:
Never?

SM:
Yes.

PP 1:
Oh, is that so…Perhaps you can show us what happened.  You said lumps, right?  What else besides lumps?

SM:
Cramps, dizziness, headaches.

PP 1:
Cramps, dizziness, headaches, what else did you say you had?

SM:
Lumps.

PP 1:
Lumps, huh.  Please come forward so that the Judges can see what is there, right, lumps, huh.  What year did that happen?  Perhaps you can show us what it is?

SM:
[inaudible]

PP 1:
What itchiness are you talking about, Ma’am?  So that itches, huh.  Which lumps, Ma’am?  Oh, it hurts, huh.  Just on that part?

SM:
There’re some on my body.

J III:
Don’t disclose [the ones on] your body, I believe you have lumps on your body.

PP 1:
Yes, so there are lumps on your body.  Do the ones on your body itch and leave marks?  I mean, do they leave marks on the body?

SM:
Yes.

PP 1:
Oh yeah, have you had them checked with a doctor?

SM:
Yes, I have.

PP 1:
Which doctor?

SM:
Many, I don’t remember their names.

PP 1:
Many doctors already examined them.

SM:
Yes.

PP 1:
Where were these doctors practicing?

SM:
In Pantai Buyat.

PP 1:
In Pantai Buyat?

SM:
Yes.

PP 1:
Were those doctors working there or did the doctors come there?

SM:
The doctors came there to examine.

PP 1:
So the doctors came there to examine?

SM:
Yes.

PP 1:
Did you ever hear what the doctors said about the cause of the disease you were suffering?

SM:
No.

PP 1:
No, huh….  So you never heard about…..  You lived in Pantai Buyat, was it far from the Buyat Bay?

SM:
Close.

PP 1:
Close to the beach?

SM:
Yes.

PP 1:
How far from the beach?

SM:
10 meters.

PP 1:
Oh, that’s really close, huh, Ma’am?

SM:
Yes.

PP 1:
If the tide rises, does that mean that the seawater will enter your house?

SM:
Yes.

PP 1:
So many doctors have already checked those lumps, huh?

SM:
Yes.

PP 1:
Alright, did your husband also experience anything?

SM:
Yes.

PP 1:
What did you see?

SM:
Lumps inside his mouth.

PP 1:
Lumps inside his mouth?

SM:
Yes.

PP 1:
When your lumps were pressed, it hurt, didn’t it?  You are close with your husband, obviously.  What did he feel when his lumps was pressed?  Have you ever pressed the lumps that were inside your husband’s mouth?

SM:
Yes.

PP 1:
What did he say?

SM:
That it hurt.

PP 1:
Hurt, huh?

SM:
Yes.

PP 1:
Was that the only thing your husband experienced?  Was there anything else?

SM:
Vomiting, dizziness, headaches.

PP 1:
Oh yes?

SM:
Yes.

PP 1:
Did you know anyone else who lived in Buyat Pantai?  Or was your family the only one living there?

SM:
There were [other people].

PP 1:
Any neighbours?

SM:
Yes.

PP 1:
Alright.  Have you heard or seen other people suffering the same disease as yours?  I mean, people who actually had the same [symptoms] on their body?

SM:
Yes.

PP 1:
Yes?

SM:
Yes.

PP 1:
About how many do you think suffered the same disease?

SM:
Many.

PP 1:
Many, huh?

SM:
Yes.

PP 1:
Don’t know how many, huh?

SM:
No.

PP 1:
So you don’t know how many people have the disease?

SM:
Yes.

PP 1:
From the people who were at Buyat Pantai, your neighbours, was there anyone who suffered severely from the same symptoms that you had?

SM:
No.

PP 1:
Within your neighbourhood, I mean in Buyat Pantai, did anyone suffer severe conditions?

SM:
No.

PP 1:
Did anyone suffer any worse?

SM:
No.

PP 1:
Did you see anyone die from because of that disease?

SM:
Yes.

PP 1:
Yes?

SM:
Yes.

PP 1:
So there was someone who suffered worse.  I asked you whether anyone suffer worse conditions.

SM:
Yes.

PP 1:
So there was, right?

SM:
Yes.

PP 1:
How many died at the time?

SM:
One died.

PP 1:
One person?

SM:
Yes, in Totok.

PP 1:
Oh, is that so.  So I am asking you what you know, right?

SM:
Yes.

PP 1:
Don’t answer what you do not know; answer [based on] what you know.  Do you know why that person died?

SM:
Illness.

PP 1:
Illness.  Do you know what the cause of the disease was?

SM:
Breast [related] disease.

PP 1:
Oh, breast [related] disease.  Was there ever a team who did examinations there?

SM:
Yes.

PP 1:
There was, did you know where they were from?

SM:
Don’t know.

PP 1:
Did they ever say about the cause of the disease you and the other people suffered, did they ever inform you about it?

SM:
No.

PP 1:
No, huh.  My colleague will continue [with the questioning].

PP 3:
Thank you, Ma’am.  What water do you use for daily baths?

SM:
[Water from the] Estuary.

PP 3:
Estuary.  How about for drinking?

SM:
We dug a well on the edge of the estuary.

PP 3:
Dug a well on the edge of the estuary.  How many meters was it between the river mouth and the well you dug up?

SM:
1 meter.

PP 3:
1 meter.  What was the name of that estuary?

SM:
Koala Buyat.

PP 3:
Koala Buyat.  Besides bathing at the estuary and drinking water from the well near the eestuary, how many meters [deep] did you dig?

SM:
Just a little.

PP 3:
And what was the color of the water like?

SM:
Bright.

PP 3:
Bright, since when was the water bright?

SM:
Every time we take water from the dug well, it was bright.

PP 3:
Oh, ok.  Since you lived in Pantai Buyat, did you ever hear about or see broken pipes?

SM:
Yes, Sir.  I mean, Yes, Ma’am.

[Clatter in the background]

PP 3:
It’s Ma’am, okay, not Sir.  Were the broken pipes onshore or at sea?

SM:
Onshore, it was on the edge of the road where all [the waste] was dumped into the sea.

PP 3:
Onshore, you mean between the broken pipes on land and on the coast, how many meters [was the distance between them]?

SM:
About 20 meters.

PP 3:
About 20 meters, huh.  You saw that, right?

SM:
With my own eyes.

PP 3:
What was the color of the stuff that came out?

SM:
[Like] Excreta, the color of potatoes.

PP 3:
Color of potatoes, how many days was it?

SM:
I only saw it [once].  Because it was none of my business I went straight home, but I saw there was plenty [on the ground] flowing to the lolaro tree.

PP 3:
Oh, so it slowly flowed to the beach?

SM:
Only on the pece.

PP 3:
What were the actions from PT Newmont Minahasa Raya in relation to the broken pipes?

SM:
There were 2 employees who were willing to re-install them temporarily.

PP 3:
They continued to guard the leakage for the few days, didn’t they?

SM:
At that time [I thought] because it was none of my business, I went home, I didn’t …

PP 3:
So you don’t know anything else?

SM:
Yes.

PP 3:
Ma’am, from what you know, is there any other company in Buyat besides PT Newmont Minahasa Raya?

SM:
No.

PP 3:
No?

SM:
Yes.

PP 4:
We would like to proceed, Honorable Panel of Judges.  You are from Tombatu, right?

SM:
Yes.

PP 4:
You came from Tombatu to Buyat Pantai with your husband?

SM:
No, my husband is from Buyat Pantai.

PP 4:
Oh, so your husband is from Buyat Pantai?

SM:
Yes.

PP 4:
Did you say you have children?

SM:
I have children from my first husband.

PP 4:
 Yes, but you have children?

SM:
Yes.

PP 4:
How many?

SM:
4 children.  They’re all married.

PP 4:
4 from your first husband, right?

SM:
Yes.

PP 4:
You suffered lumps, itchiness, your husband also suffered lumps in his mouth, did your four children suffer bumps too?

SM:
No, because they don’t live with me.

PP 4:
No, where do these four children live?

SM:
Far away.

PP 4:
Where?

SM:
In the city, in Tombatu.

PP 4:
In the City, in Tombatu, but they don’t live in Buyat?

SM:
Yes.

PP 4:
So none of your four children suffered the lumps?

SM:
Yes.

PP 4:
And when you were in Tombatu, did you ever experience the itchiness, cramps, dizziness, and headaches?

SM:
No.

PP 4:
Like the ones you experienced in Buyat Pantai?

SM:
No.

PP 4:
Never, huh.  So the disease came when you were in Buyat Pantai?

SM:
Yes.

PP 4:
And now, after you have moved to Dominanga, did the disease grow worse and even more painful or did it reduce?

SM:
There was a change.

PP 4:
What kind of change, Mam?

SM:
It’s different now, it’s dry, the itches have gradually dried and became less [itchy].

PP 4:
The itches have dried up?

SM:
Yes.

PP 4:
Does this mean that while you were in Buyat Pantai the itches [(the lumps)] were watery?

SM:
Yes.

PP 4:
Yes, so there was a change, in that the lumps have dried, what about the cramps?

SM:
There was a change.

PP 4:
There was a change?

SM:
Yes, the [only things] left are these lumps.

PP 4:
When you moved to Dominanga, did those lumps become larger or did they stay the same or did they become smaller?

SM:
They grew bigger.

PP 4:
When you moved to Dominanga they became bigger?

SM:
This is all that’s left.

PP 4:
When you were in Buyat it was big, and now that’s all that’s left, is that it?

SM:
Yes.

PP 4:
You also mentioned that you suffered cramps when your husband brought fish from the sea.  You mentioned that you sold [the fishes] to Buyat Village.  What happens if you didn’t sell out all the fishes, did you keep them, and how did you keep them in storage?

SM:
None.  All were sold.

PP 4:
Sold out.  You never stored [fish] using ice?

SM:
No, never used ice.

PP 4:
You never touched ice, is that it?

SM:
Never.

PP 4:
Never, huh.  So you never used ice to store the fish.  How did your husband catch fishes?

SM:
By fishing.

PP 4:
Oh, fishing, huh.  So if he went fishing, could he manage to catch many fishes or just enough?

SM:
Just about enough because he didn’t use a ketinting (a motor boat); he only used a bucket.

PP 4:
So you never stocked fishes that were not sold?

SM:
No.

PP 4:
Were the food and drinks you had same as the ones your husband had?

SM:
Same.

PP 4:
That’s why you ate fish?
SM:
Yes.

PP 4:
You ate fish caught by your husband?

SM:
Yes.

PP 4:
Yes, you drank water from the well at the edge of the estuary which you have dug up, so it’s same as you, right.  So when did you discover that PT Newmont disposed waste into Buyat Bay?

SM:
In 1996.

PP 4:
In 1996, did you know in what form the waste disposal take; was it a gas pipe going upwards or was it a pipe?

SM:
Pipe.

PP 4:
Pipe?  During the installation of the pipe, did you know about it yourself or was there a publication from the company about the waste disposal?

SM:
What do you mean?

PP 4:
I mean, PT Newmont disposes waste through the pipe.  Did you know this yourself because you saw the pipe or did the company ever mention to the people about the pipe before installing it, that the pipe would dispose waste?

SM:
I only knew that the pipe was installed.

PP 4:
You knew the pipe was installed?

SM:
Yes.

PP 4:
Do you know when PT NMR started operating there?

SM:
Yes, in 1996.

PP 4:
In 1996 it started operating, huh?

SM:
Yes.

PP 4:
Yes, my colleague will continue.

PP 2:
Thank you for the opportunity.  You mentioned that there were many or more doctors who examined you.  Were you ever given any medication for sores from the lumps, itchiness, or headaches?

SM:
Yes they gave me medicine.

PP 2:
So your sores healed after drinking the medicine?

SM:
After I drank it, I felt better.

PP 2:
Pardon me, when you drank it you felt better?

SM:
Slightly better.

PP 2:
But if you don’t drink it, it happens again?

SM:
But it’s only at the moment.

PP 2:
Oh, about the well, was your family the only one who used the well, or did the neighbours also use it?

SM:
Many people [used it].

PP 2:
Plenty of people.  So the ones you mentioned earlier also consumed water from the same well?

SM:
Yes.

PP 2:
Did anyone take a sample of your hair and nails?

SM:
Yes.

PP 2:
Who took the sample?

SM:
Police Headquarters.
PP 2:
The police headquarters.  Your hair and nails?

SM:
Yes.

PP 2:
Did they take much?

SM:
Lots. I mean, little by little.

PP 2:
Hmm.

SM:
I forgot.

PP 3:
You forgot, huh.  Where was that, Mam?  In Buyat or in Manado or elsewhere?

SM:
In Ratatotok…

PP 3:
Ratatotok.

SM:
At the police office.

PP 3:
Yes, do you remember the name of the person who took the sample?

SM:
I don’t know the name.

PP 3:
O, but the only thing you knew was that the person was from the police headquarters, huh?

SM:
Yes.

PP 3:
That will be all, Your Honor.

J III:
I would first like to ask you, you mentioned that you had those lumps, on your leg, right.  Have the bumps ever been tested, or their cells taken to be tested to determine what the disease was?

SM:
No.

J III:
Never, huh.  Why not, just so it can be clear what the disease is and what the cause is?

SM:
I was only given medication.

J III:
Why not get a biophysical check?  Was it because you didn’t have the funds or because you didn’t want to?

SM:
Never.

J III:
So what if you are checked now…

SM:
It’s just that whenever a doctor is around I would ask for medicine.

J III:
Which disease was it that you went for medication, where did you go for medication?

SM:
Only in Pantai Buyat and in the public health clinic (Puskesmas).

J III:
Is that so?

SM:
Yes.

J III:
You never had it examined in Manado or Jakarta?

SM:
No.

J III:
Is that so.  The people there, how many times do they bathe in a day?  When the people there bathe or clean their body by bathing, how many times do they do so in one day?

SM:
As many [times as they wish].

J III:
No, no.  The people of Pantai Buyat, how many times do they generally bathe in one day?

SM:
Some bathe twice, others three times.

J III:
Is that so?

SM:
Yes.

J III:
They bathe at the estuary, right.  When you were still in Pantai Buyat, have they moved now?

SM:
[They] moved.

J III:
To Dominanga, huh. 

SM:
Yes.

J III:
When you were still in Pantai Buyat, did you have those lumps?

SM:
Yes.

J III:
You still consumed fish, too?

SM:
Yes.

J III:
So you consumed fish, huh.  Did the number of lumps increase?  Or did they remain [the same]?

SM:
They remained [the same].

J III:
Oh, so they remained the same.  We now allow the Counsel [for the Defendant] to raise questions.

LMPP:
Thank you, Chief of the PoJ.  I only have one question for this last witness, the rest I will not need to raise questions because the testimonies are the same as the previous Witnesses.  Is it true that you have been to the public health clinic (Puskesmas)?

SM:
Yes.

LMPP:
How many times?

SM:
Twice.

LMPP:
Twice.  Did you also tell them about the lumps?

SM:
They tried to give [me] medicine.

LMPP:
No, no.  Did you tell the doctor at the public health clinic about the lumps?

SM:
Yes.

LMPP:
And the doctor at the public health clinic only gave medicine?

SM:
Yes.

LMPP:
[They] didn’t tell you to have them checked further?

SM:
No.

LMPP:
You didn’t go to Jakarta for medication?

SM:
Never.

LMPP:
That will be all, Chief.

J III:
Next Counsel for Defendant II.

HT:
Thank you.  Enough for us, Mr President.  Like our colleague said, the Witness’s testimonies are similar to the previous ones.  Thank you.

J III:
Alright.  Anything from the first member?

OS:
Witness, earlier you answered the PP’s question that your nail samples, if I’m not mistaken, were taken [to be checked], and also [your] hair, right?  Did [they] take your blood, too?

SM:
No.

OS:
No, so it was just the nails and the hair?
SM:
Yes.

OS:
Who were those taken by?

SM:
Police Headquarters.

OS:
Police Headquarters?

SM:
Yes.

OS:
Besides you, were there any of your friends [whose samples] were taken?

SM:
Yes.

OS:
Who?  Can you mention them?  The ones you remember.

SM:
There was [inaudible].

OS:
Don’t remember?

SM:
I forgot, there were many [inaudible]

OS:
The date, month, year, do you remember when it was?

SM:
Forgot.

OS:
Forgot.  And of the result of the examination, did the police ever inform you [about it], or was there anyone from Jakarta who informed you about the result?  Do you now know what the result is or not?

SM:
No.

OS:
You don’t know.  Thank you, Sir.  That will be enough.

J III:
We will give the Defendant a chance to raise questions or to respond to the testimonies.

RBN Comments
RBN:
Your Honor, the Panel of Judges, I have no question but I [inaudible] what the Witness’ testimony has [inaudible] her illness [inaudible] any relationship at all to PT NMR’s mining operation or tailing placement.
HS:
Your Honor, Panel of Judges, I have no questions but I would like to state that I object to the Witness’s testimonies, that I do not see here nor have I been shown the connection between the Witness’s disease and the activities of PT NMR or the tailings we disposed of, Your Honor.  Thank you.

J III:
Alright, I think that is enough.  Please proceed, the next Witness.
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Herson Bawole

PP 3:
Herson Bawole.  Mr. Herson Bawole.  

J III:
What is your full name?

HB:
Herson Bawole.

J III:
Herson Bawole, born in Bitung, 12 December 1954, correct?

HB:
Yes.

J III:
Religion: Islam, occupation: fisherman?

HB:
Yes.

J III:
Residing in Buyat Pantai village, in the district of East Ratatotok?

HB:
Yes.

J III:
Do you still live there?

HB:
In Buyat.

J III:
Where have you moved to now?

HB:
To Dominanga.

J III:
Dominanga, huh, do you know the Defendant?  Do you know the person wearing the tie?  Do you?

HB:
No, Sir.

J III:
No, huh.  So you will be heard as a Witness.  First you will be placed under oath in accordance with your religion, Islam, right.

HB:
Yes.

J III:
Are you willing to be placed under oath?

HB:
Yes.

J III:
Please stand.

[Witness took an oath]

J III:
So you have been placed under oath?

HB:
Yes.

J III:
You lived in Pantai Buyat since? 

HB:
1971.

J III:
1971?

HB:
Yes.

J III:
Where did you live before that?

HB:
In Bitung, in 1954.

J III:
When you moved, did you already have your own family or not?

HB:
Yes.

J III:
Already had family, huh.  You brought your wife and kids?

HB:
Yes.

J III:
Yes, yes.  You are a fisherman, right.  What does a fisherman use to catch fishes, a hook or a net or something else?

HB:
Fishing [rod], Sir.

J III:
Only a fishing [rod], huh, when you moved there you were a fisherman, right.  Did you receive a high income?  Was [your income fishing] enough for a living?

HB:
Yes.

J III:
Enough, huh, were your catches usually only enough for your own consumption, as well as the family’s, or did you sell any?

HB:
Yes, they are sometimes sold, sometimes not.

J III:
Oh, is that so.  Where do you usually sell them?

HB:
At Buyat.

J III:
At Buyat, right, Buyat Pantai or Kampung Buyat or where?  Those fish you sold, some of them you ate, right?

HB:
Yes.

J III:
And some you sold, where to?

HB:
To Buyat, some to Ratatotok.

J III:
Is that so.  And what was the reason for your move from Buyat Pantai?

HB:
I didn’t hear that, Sir.

J III:
Why did you leave Buyat Pantai?

HB:
Because I suffered a disease, Sir.

J III:
Hah?

HB:
Sick.

J III:
Because you were sick, oh, so if you’re sick you move, is that is?

HB:
Yes.

J III:
If later on you get sick in Dominanga, you would move, is that it?  I mean, that’s not what I asked, okay.

HB:
Yes.

J III:
What was the reason you moved?  Was it because the situation in Buyat Pantai wasn’t good?
HB:
Yes, the situation was not good anymore
J III:
Hah?

HB:
The situation was not good anymore.

J III:
How come?

HB:
Because there was already the Buyat.

J III:
What?

HB:
There was a disease, Sir.

J III:
Oh, you caught the disease, we’re going back there [to that issue], huh, alright, alright.  So you caught a disease, what type?  What disease?  Have you had it examined by a doctor?

HB:
Yes, Sir, lumps.

J III:
Oh, bumps, have those lumps been checked by a doctor?  What was the cause of those lumps, what type of disease was it, a cancer or a skin disorder, what was its name?

HB:
[The doctor] Didn’t say, Sir.  

J III:
Hah?

HB:
Didn’t say, Sir.

J III:
Why not?

HB:
Didn’t say what the disease was.

J III:
Oh, so [you] were’t told what it was.  Did you check it to only one doctor?  Were there any other doctors, you know, because you weren’t told what type of disease it was, what the name was, and then you wanted to know and therefore checked with another doctor, have you done so?

HB:
Never.

J III:
Never?

HB:
Never.

J III:
You have?

HB:
Never.

J III:
Oh, never.  So what medication did the doctor give for those lumps?

HB:
Pills.

J III:
What?

HB:
Pills.

J III:
Pills, huh.  Any in the moments or the like?

HB:
No.

J III:
No, huh.  So because of those lumps, you felt it was no longer safe to live in Pantai Buyat and [decided to] move, right?  Did you move from Pantai Buyat on your own will or were you invited by your friends?

HB:
My own will.

J III:
Your own will.  Are the lumps still there?

HB:
Yes they are, Sir.

J III:
Oh, is that so.  So you didn’t heal even though you moved, the lumps didn’t heal?  After you’ve moved, did you not medicate them anymore?  I mean, did you stop the medication to cure the bumps?

HB:
Yes [there was medication], Sir.  

J III:
You were given medicine by the doctor, but it did not heal?

HB:
Not yet healed, there are still lumps.

J III:
Yes, if they’re still there, is there any change?

HB:
Yes, there is a change.

J III:
There’s a change?

HB:
Yes.

J III:
Besides the lumps, what else did you suffer?

HB:
Headaches, cramps.

J III:
Oh, cramps.

HB:
Headaches.

J III:
Oh, headaches, but the cramps and headaches, did the doctor ever tell [you] what the cause was?

HB:
No.

J III:
After you moved, did the cramps and headaches disappear?

HB:
Yes they have.

J III:
Disappeared.  But the lumps haven’t disappeared, correct? 

HB:
Yes.

J III:
It only decreased?

HB:
[Yes], decreased.

J III:
While you were in Pantai Buyat, how many times did you bathe in a day?

HB:
I bathe everyday.

J III:
Yes, in one day, I meant, how many times?  Once, twice, three times, four times?
HB:
Three times.

J III:
Hah?

HB:
Three times.

J III:
Three times.  You know what my question was, right?  My question was, was it that the sanitation was lacking, and when you drank, where did you take the water from?

HB:
Yes, in what year?  In 1971 I drank water from the estuary.
J III:
Oh, so you used the same source.  So you dug about half a meter at the edge of the estuary, the water looked a bit clear and then you’d take it, that’s the one you take home for drinking and so forth?

HB:
Yes.

J III:
And then afterwards there were these occurrences.  Wasn’t there ever any test conducted on the estuary by…

HB:
No, Sir.

J III:
Experts or NGO, [did they] take the water from the river mouth and had it examined whether or not the water was good enough?  

HB:
I don’t know, Sir.  

J III:
You never knew, huh.  Oh, so after you moved to Dominanga, what do you do now?

HB:
I’m still a fisherman.

J III:
Still a fisherman?

HB:
Yes.

J III:
So the sampan [boat] from Pantai Buyat was brought to Dominanga, huh, the boat?

HB:
The boat I brought.

J III:
Brought from Pantai Buyat? 

HB:
Yes.

J III:
Brought it through land?

HB:
Yes.

J III:
So you still fish there, huh, still continuing your [previous] occupation.  From your current village to the beach, how far is the distance?

HB:
Pantai Buyat?

J III:
Yes, you said Dominanga, you said you have moved, [now] it’s about Dominanga.

HB:
Dominanga.

J III:
How many meters?

HB:
Ten meters.

J III:
Ten meters, it was also near the beach, same with Pantai Buyat, right?

HB:
[Yes it is] Near.

J III:
If a fisherman may sort it out, it was not so far from the beach, I thought your village was far from the beach.

HB:
No.

J III:
Now do you still live in the barracks or?

HB:
[I] Still [live] in the barracks.

J III:
When did they say that you would be moved, or provided with a house or to live in a house?  Do you want to live in the barracks forever? 

HB:
I do not know Sir.

J III:
No one promised about that?

HB:
It was not promised.

J III:
O you did not know, I see.  We give the opportunity [to ask] for the Prosecutor.

PP 3:
Thank you Your Honorable Panel of Judges.  Mr. Herson, did you live in the Pantai, in Buyat Pantai since 1971? 

HB:
Yes.

PP 3:
You said you bathed three times a day using the water from the well, where did the water come from?

HB:
I took baths at Buyat Bay, at the estuary, Sir.

PP 3:
At the estuary, in 1971? I asked…

HB:
Yes.

PP 3:
Mr. Herson.

HB:
Ready.

PP 3:
Look here, here…

HB:
I did not see Sir.

PP 3:
In 1971, Mr Herson, you were sick, suffered those lumps, when did you suffer the lumps? 

HB:
From 2000.

PP 3:
You suffered it since 2000.

HB:
Yes.

PP 3:
When you were moved, you bathed at the river, where was that river?

HB:
Buyat River.

PP 3:
Buyat River, at Buyat River?

HB:
Buyat River.

PP 3:
Did you suffer any diseases in 1971?  Or before 2004?

HB:
Before 2004?

PP 3:
Did you suffer any diseases before 2000?  You said that the disease occurred in 2000. When did the lumps occur?

HB:
In 2000.

PP 3:
You have said that you lived at the beach, in Buyat Pantai in 1971?

HB:
Yes.

PP 3:
During that time or before 2000, have you ever suffered that kind of disease?

HB:
Before that company existed, I have never suffered that disease, no one suffered, Sir.

PP 3:
Before that?

HB:
Yes.

PP 3:
When drinking, which water was boiled Sir?  Where did you take the water for drinking?

HB:
If it was for drinking, I took water from the river Sir, from the riverbank.

PP 3:
From the riverbank?


HB:
Yes.

PP 3:
All of you took from the riverbank, and as well as your wife?

HB:
Yes.

PP 3:
What is her name?

HB:
Atikah, but we divorced.

PP 3:
Oh, and you have married again?

HB:
Not yet Sir.


PP 3:
O, you’re still not, so I asked you now, your [ex-] wife, what was her name?

HB:
Atikah.

PP 3:
Atikah, did she suffer any diseases? 

HB:
I’m divorced Sir.

PP 3:
O, you divorced, so you live alone now?

HB:
Yes.

PP 3:
You live alone now. Witness, I asked you, have you ever been asked to give hair samples?

HB:
Yes, I have.

PP 3:
Who took those samples? 

HB:
The Police Headquarters Team.

PP 3:
Police Headquarters did you still remember when it was?

HB:
I do not know Sir, when I was at the station…

PP 3:
Which station?


HB:
Ratatotok. 

PP 3:
The station at Ratatotok, what station, the subsdistrict’s head office or what head office? 

HB:
Police station.

PP 3:
Police station.

HB:
Right.

PP 3:
Do you remember the name of the officer who took the sample?

HB:
I did not remember.

PP 3:
You forgot.  Ok, were there any neighbours in your residence at Buyat Pantai?


HB:
Many neighbors.

PP 3:
Many neighbours did you see any of your neighbours who also suffered the lumps?

HB:
Yes, there were many of them.

PP 3:
Did you ever hear that they have complained of suffering headaches, dizziness and itches?

HB:
Many of them.

PP 3:
O, many people, right?

HB:
Right.

PP 3:
O, I see, did someone suffer worse than you?

HB:
Yes, there were, there was one also who walked bent over [because of the disease].

PP 3:
There was one who walked bent over, and were there any people who died? 

HB:
Yes, there were.

PP 3:
There were, all of Buyat inhabitants have moved to Dominanga now, including sick people as well? 

HB:
Yes.

PP 3:
If you see the inhabitants now after in Dominanga, were there any changes in their situations?

HB:
Yes, there were, there were changes.

PP 3:
There were any changes, ok.  My colleague will continue.

PP 1:
Sir, please look here, Sir.

HB:
Yes.

PP 1:
Here, here Sir, you have been married, right?

HB:
Yes.

PP 1:
How many children do you have?

HB:
Two.

PP 1:
Two children, how old is your first child?


HB:
20 years old.

PP 1:
20 years old, and the second one?

HB:
15 years old.

PP 1:
15 years old, did both of your children suffer health problems?

HB:
Yes, they have, but they did not want to go with their father.

PP 1:
Where do they live now?

HB:
In Buyat.

PP 1:
Still in Buyat?

HB:
Yes.

PP 1:
Why they did not want to go with you? 

HB:
Because their husbands did not allow them to go.  

PP 1:
O, you also drank water from the well, as you said, which water was that?

HB:
River water.

PP 1:
Did you drink river water?

HB:
Yes, dug up, from parigi
PP 1:
From parigi, it was near the river, was the water from parigi clear?

HB:
The water was turbid.

PP 1:
Turbid?

HB:
Would be filtered afterwards.

PP 1:
It was filtered?

HB:
Yes, filtered.

PP 1:
Was that water turbid for a long time?

HB:
Yes.

PP 1:
Since when was the water turbid Sir?

HB:
Since 1999.

PP 1:
Since 1999?

HB:
Yes.

PP 1:
In Buyat, have you ever seen a leaking pipe? 

HB:
Yes.

PP 1:
Where did that happen, Sir?

HB:
At the choke station.

PP 1:
O at choke station, which side was that?

HB:
On the right side… 

PP 1:
You mean, on land or in the sea?

HB:
On land.

PP 1:
On land, approximately how many meters was the distance between the broken pipe and the shoreline?

HB:
10 meters.

PP 1:
10 meters?

HB:
Yes.

PP 1:
In Buyat, were there any other company besides PT NMR Sir?

HB:
There was not, Ma’am.

PP 1:
There were no other companies.  Ok, thank you.

PP 2:
Yes thank you, we shall continue, Honorable Panel of Judges, Witness, you have explained before that your two children suffered health problems when you lived in Buyat Pantai.  In 2000 did they still live together with you or did they live with their own families?

HB:
Yes, with their families.

PP 2:
They lived with their families?

HB:
Yes.

PP 2:
So you lived alone in your house?

HB:
Yes.

PP 2:
Alone?

HB:
Yes.

PP 2:
You have explained about the water you drank, how about the food that you ate?  Did you eat the fish you caught yourself?


HB:
Yes, I ate fish from my catches.

PP 2:
Oh, you ate it, did you eat all of it or was part of it sold?

HB:
I sold some of it.

PP 2:
It was also sold, where did you sell it, Sir?

HB:
To Buyat, to Kampung Buyat.

J III:
Please do not ask questions which have been asked.

PP 2:
Then, when you also knew that there was a tailings disposal pipe in there, it has been said before, but it has still not been clarified yet as to whose tailings disposal pipe was disposing wastes in Pantai Buyat. 

HB:
PT NMR.

PP 2:
PT NMR, when there was tailings disposal there, near your residence, was the pipe nearby?


HB:
Yes, it was.

PP 2:
 Right, so the tailings disposal pipe ran close to your residence.  Did PT NMR carry out any socialization regarding the purpose of the pipe?

HB:
Never.


PP 2:
So the inhabitants were not gathered and given explanation by the the company that they would make a tailing disposal near their homes?

HB:
Never.

PP 2:
Never?  Right.  There was something that you have not explained, Sir, you divorced, when was that?


HB:
Divorced?

PP 2:
Yes, when was that?

HB:
[We] Divorced in 1962 Sir.

PP 2:
O in 1962, it meant that before you moved to Buyat, you were already divorced?

HB:
Yes.

PP 2:
O I see, then there was something you skipped, Sir, when you saw a broken pipe, you saw that broken pipe? 

HB:
Yes, I saw it.

PP 2:
Was the broken pipe repaired immediately by the …

HB:
Yes.


PP 2:
Immediately repaired, right? It turned back to normal in one day?  [Is it] Normal again or do you not know about it?

HB:
Yes, it was repaired.

PP 2:
It’s repaired, fine.  Thank you. I think it is enough, Sir, just so that we won’t repeat any questions from my colleagues.

J III:
We invite the Legal Counsel to ask if they still have any questions.

LMPP:
Only one question. Mr Herson?

HB:
Yes Sir.

LMPP:
I’m here, I’ll continue the question.  You have said that the Police took a sample of your blood, right?

HB:
Yes.

LMPP:
How many times was that?

HB:
Once, and they also took hair samples.

LMPP:
Did the police take it?

HB:
Yes, from Police Headquarters 

LMPP:
When the police came and took blood and hair sample, did you tell the police about the lumps?

HB:
Yes Sir.

LMPP:
Told the police?

HB:
Yes.

LMPP:
That there was a lump?

HB:
Yes.

LMPP:
But they did not take a sample of the lump?


HB:
No.

LMPP:
Fine, that’s it because the explanation was the same with the previous question …

J III:
Ok, from the Accused II’s Legal Counsel, there is no question?  O there is one more question.

HT:
With Panel of Judge’s permission, one more question.  Witness, have gone to the doctor?

HB:
I have.

HT:
Was the doctor from a Public Health Center or one of the doctor who came there?

HB:
A doctor from a Public Health Center.

HT:
Public Health Center, met with…

[The Recording Stopped]

HT:
Do the itches was hurt Sir?

HB:
Sometimes.

HT:
Sometimes, where were the itches [coming from], Sir, your head or where was it?

HB:
All over the body the body, on my hands.

HT:
Itches like that?

HB:
Yes, this has recovered.

HT:
Has recovered?  Recovered because it was treated or did it recover by itself?   

HB:
[It] recovered because it was treated.

HT:
Recovered because it was been treated, did the itches hurt a lot?  How was it?

HB:
No Sir, it only itched.

HT:
O, I also get itches sometimes, it might have happened, couldn’t it Sir?  Did the itches become sores?

HB:
No Sir.

HT:
No, it was just the itches.

HB:
Yes.

HT:
Ok, I think that is enough, thank you.

J III:
It is enough, we ask to the Accused if he wants to ask a question or to respond something?

RBN Comments
RBN:
Yes, [inaudible] I don’t see any relationship between this Witness’ testimony and the mining operation.

HS:
That’s right Your Honor, there are no more questions, and once more I do not see any relationship between this Witness’ testimony and PT NMR’s mining operation or activity, thank you. 

J III:
Ok.  Thank you for your statement, please invite the next Witness.
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Yahya Lombonaung

PP 4:
Yahya, Mr. Yahya Lombonaung.

J III:
What is your full name?

YL:
Yahya.

J III:
Lombonaung, right?

YL:
Right.

J III:
Born in Bitung, 1975, is that right?

YL:
Right.

J III:
Right, you are a Christian?

YL:
Islam.

J III:
Islam, there happens to be a mistake, what is your occupation?

YL:
Fisherman.

J III:
Your address?  Have you lived in this Buyat Pantai village?

YL:
Yes, I have.

J III:
Have you moved to Dominanga?  Do you still live there or you have moved now?

YL:
I live in Dominanga now.

J III:
In Dominanga, did you know the Accussed who’s wearing a red tie? You do not have a family relationship with him, do you?

YL:
No, I don’t.

J III:
You will be heard your testimony as a Witness therefore you have to be taken an oath according to your religion, Islam right?  So please stand up.

[Witness takes an oath]

J III:
Did you live in Buyat Pantai since childhood or you were born in Bitung and then directly moved there, or was it after you became an adult that you moved to Buyat Pantai? 

YL:
I moved to Buyat Pantai during my childhood.

J III:
How old were you then, approximately?

YL:
7 years old.

J III:
Have you married now?

YL:
Yes, I have.

J III:
You have.  Have you ever helped the police collect fish samples?

YL:
Yes, I have.

J III:
You have, when was that?

YL:
In August.

J III:
August or July?

YL:
August.

J III:
August, right?  Were you asked or was it your own initiative?

YL:
I was asked to.

J III:
Who was asked you?

YL:
Police Headquarters .

J III:
Why were you chosen to be asked, of the many fishermen there, when you were asked, did you still live in Buyat Pantai?  Or had you moved?

YL:
Not yet, [I still lived in] Buyat Pantai.

J III:
Right, Buyat Pantai, you were still living there, right?

YL:
Yes, I was.

J III:
How many people were asked?

YL:
3 people.

J III:
3 people, you and who else?

YL:
Saddam, Adi and myself.

J III:
Please tell us they asked the three of you so that you would help them?

YL:
I fished [with a fishing rod].

J III:
No, that was the method for collecting the fish, I mean that I want to ask you how the representatives from the Police Headquarters asked the three of you to help them? 

YL:
I used goggles to see the fish.

J III:
I’m not asking about the method for taking the samples, I mean that coincidentally someone from the Police Headquarters went to Buyat Pantai and asked the fishermen whether or not they wanted to help catch fish for samples or how did they ask the three of you?

YL:
We were called.

J III:
O being called, certainly there were many young people there, why were you chosen?

YL:
I don’t know, I like to fish…

J III:
You were asked by a friend of yours, weren’t you?  When you were asked, using what?  Who exactly were in the boat? 

YL:
Only Ardi and I were in the boat.

J III:
Who exactly were already in the boat?

YL:
[Representative from] Police Headquarters.

J III:
How many people came from the Police Headquarters?

YL:
I did know, I only knew that they were from Police Headquarters and…

J III:
With the three of you, right?  From Buyat Pantai there were three people who were asked, right?

YL:
Right.

J III:
What time did you go out to sea to look for samples, what time was that? 

YL:
I did not know what the time was.

J III:
[You] Did not know the time, but you knew whether that was at noon, at night, in the afternoon or in the morning? 

YL:
At noon

J III:
At noon.  Let’s go back to the things that you wanted to explain before, first, what was the method of sample collection?  Firstly…

YL:
By fishing.

J III:
At first you looked down [into the water], of course, right?

YL:
Yes, [I] looked down.

J III:
Looked by using what?

YL:
Using [swimming] goggles.

J III:
Goggles, not a telescope, using goggles, right?  Then you saw the fish, it meant that the seawater was clean, and you could see the fish, right?  

YL:
It was dirty.

J III:
If the seawater was dirty, how did you see the fish?

YL:
That was in the morning. 

J III:
Ok, so the seawater was clean in the morning, not dirty.  Could you see the fish or not?

YL:
I could still see the fish.

J III:
So, you could still see the fish, it meant that the seawater was clean?

YL:
Clean.

J III:
Clean, because if it had just raining there, the seawater would be turbid. In that time when you saw the fish, the water was clean, it meant that it had not been raining there, so that you could see the fish, therefore they have been just caught, is that right?  

YL:
Yes.

J III:
You have explained before, how many people did caught the fish that were visible in the water?

YL:
Two people.

J III:
Yourself with whom?

YL:
Sadam.

J III:
With Sadam, and then when the fish got caught.  Of what species was the fish?
YL:
Goropa.

J III:
Black Goropa or Red Goropa?

YL:
Black Goropa and Red Goropa.

J III:
What species of fish did you get?  Black Goropa or Red Goropa or both of them? 

YL:
Both of them, Black Goropa and Red Goropa.

J III:
And then, what did they do to the fish?

YL:
I do not know what they did to the fish.

J III:
What was your purpose in taking the fish?  To be taken to your home and fried or were there other purpose?

YL:
We were asked by Police Headquarters to catch the fish.

J III:
Police Headquarters asked, so the fish caught were given to the person from Police Headquarters?

YL:
Yes, they were.

J III:
And then what did the person from Police Headquarters do with the fish? 

YL:
I do not know about that…

J III:
Oh, you only saw him/her take it?

YL:
 Yes.

J III:
That the fish would be fried or have anything done it, you did not know about that, did you?

YL:
I did not know.

J III:
Your duty was only to catch the fish, fishing, by fishing and then the fish were to be given to the Police?  Was that right?

YL:
Yes, that was right

J III:
For the job that you have did, did you get compensation or not?

YL:
Yes, I got [compensation].

J III:
How much did you get?

YL:
A hundred [thousand Rupiah].
J III:
A hundred [thousand Rupiah], each of you?

YL:
Yes.

J III:
How many hours were you at sea?

YL:
I did not know.
J III:
No, just as an approximation, for an hour, two or three hours, or from morning until night, from morning until noon or from morning until the afternoon?

YL:
We fished for about one hour.

J III:
What?

YL:
[We] Fished for about an hour.
J III:
O, one hour, so basically you caught several fish and then gave them to the Police Headquarters, that was it, wasn’t? 

YL:
Yes, it was.


J III:
[You] Directly went back to shore, right?

YL:
Yes.
J III:
And then how many fish did you give to the Police Headquarters?

YL:
Four.

J III:
Four fish?

YL:
Yes.
J III:
Then after you arrived at the beach you immediately got a hundred [thousand Rupiah], each of you got a hundred, and then you did not know what they would do to the fish, did you? 

YL:
Yes.

J III:
How many times did you have been asked to do that?

YL:
Many times.
J III:
Repeatedly?

YL:
Yes.

J III:
O that was not the only time?

YL:
Not the only time.

J III:
You said that it was in August, right?  Besides August, when else did you do such favors?

YL:
I can’t remember.

J III:
Why?

YL:
I can’t remember.
J III:
It was little unclear, and you don’t remember, but that was not in August, not in August, September, October, or maybe just in August?

YL:
Others.

J III:
Yes, it was different in a day, but the month was still the same or was it the next, for example you have said on August, did it happen again in September, then in October or just in August? 

YL:
I don’t remember.

J III:
You do not remember, then were the activities the same with the activities that you have explained before?  Observing the fish and then catching them, and after that the fish were given to the police and you were given money immediately on arrival at the beach, did you keep doing those activities for the Police Headquarters? 

YL:
No. I did not.

J III:
Were there other activities besides catching fish samples?

YL:
Going out to sea, as a fisherman.

J III:
No, you have been asked by Police Headquarters to catch the fish, fish samples, right? You have explained that you did it in August, didn’t you?  I have asked you before, have you been asked by Police Headquarters more than once?  You said more than once. 

YL:
Only once.

J III:
Only once now, not more than once, so that was only in August, then?

YL:
Yes, it was.

J III:
You only caught the fish once?

YL:
Yes.

J III:
The last statement about assisting the police more than once will have to be corrected. Besides kerapu, usually mentioned goropa here, mentioned as kerapu there, goropa here, goropa right?  Black and Red goropa, were there any other fish have were caught for sampling? 

YL:
No.

J III:
So, only those two species.  We give an opportunity for Public Prosecutor to ask a question.

PP 4:
Witness, when the fish were caught, and then given, you said they were given to Police Headquarters?

YL:
Right.

PP 4:
What?

YL:
Right.

PP 4:
Yes, where were the fish given?

YL:
At sea.

PP 4:
At sea, so when you were fishing and got the fish, the fish were directly given, so you went fishing in the same boat that the police representative was on? 

YL:
I was using a different boat.

PP 4:
O…

YL:
I was using a rowboat.

PP 4:
That friend of yours who you mentioned before, what [kind of boat] did Adam use?  What was your friend’s name who also caught the fish?

YL:
Saddam.

PP 4:
Saddam, was he in your rowboat?

YL:
Yes, he was.

PP 4:
Yes, so you and Saddam were in the same boat?

YL:
Yes.

PP 4:
Yes, and the fish caught were given to the Police Headquarters at sea?

YL:
At sea.

PP 4:
The Police were using the other boat, [was it] a boat or a ship? 

YL:
They were using a speedboat…

PP 4:
Using a speedboat?

YL:
[The representatives of] PT NMR also used a speedboat.

PP 4:
PT NMR used a speedboat, how many people were in that speedboat?

YL:
I did not know how many people there were, I only knew that they were from the Police and there were also some from PT NMR.

PP 4:
O, there were also people from PT NMR?

YL:
Yes, there were.

PP 4:
There were, so when you gave the fish, did you see that where the fish were brought to?

YL:
I did not see where they were bought to.

PP 4:
O, depart from the speedboat? 

YL:
At sea.

PP 4:
At sea, you did not know where they went?

YL:
Yes.

PP 4:
O, ok.  The questioning will be continued by my partner.

PP 1:
Witness, did you know Ricky Telleng?

YL:
Pardon me Ma’am?

PP 1:
[Did you] know Ricky Telleng?

YL:
No, I do not.

PP 1:
You do not, when you caught the fish, fishing, how many meters or kilometres was it from the shoreline to the sea?  

YL:
I don’t know.

PP 1:
You do not know, ok, it is enough.

PP 3:
Mr. Yahya, right? Did you catch the fish by using fishing rods or what? 

YL:
Fishing rods.

PP 3:
Fishing rods.  How far did the line go into sea?  How many meters deep was it that you could see it [the hook] from the water’s surface?

YL:
I don’t know, it was the [representatives from] Police Headquarters who measured it.

PP 3:
Yes?

YL:
Only the [representatives from] Police Headquarters who measured it, I did not measure it. 

PP 3:
No, you were using a fish hook to attach the bait?

YL:
Right.

PP 3:
You used the fishing rod, how long was the line that you could see the fish get caught, then you lifted it, so how long was the string?

YL:
It was about 5 meters [into the water].

PP 3:
5 meters, right?  The length of the line was 5 meters, so that you could still see it when you took the fish samples.  Did you do that in the middle of Buyat Bay or on the side or the part of island?  Was it on the side or near the rocks? 

YL:
At the side of the rocks.

PP 3:
At the side of the rocks right? At the side of the rocks, ok that’s it, thank you.

PP 4:
We think it is enough.

J III:
It is enough from Public Prosecutor, we invite Legal Counsel from the Accused I if has any questions.

LMPP:
There is one question, few question but before that I will show photograph for remind this.


Mr. Yahya, do you see this picture? This is a boat, did you know the men in the picture, both of them?  

YL:
O, that’s me.

LMPP:
Which one are you?

YL:
The one holding a fishing rod over there? 

LMPP:
Yes.

YL:
Who held.

LMPP:
Wearing a white-and-blue shirt?

YL:
Right.

LMPP:
Wearing what colours?

YL:
Sadam?

LMPP:
White.

YL:
Yes.

LMPP:
Is this you?

YL:
Yes.

LMPP:
Witness, what did you do?  It can be seen, you can come closer if you can not see it.  What did you do, what did you make?

YL:
I was taking the fish, [I] took the fish.

LMPP:
[You] were taking the fish, who was this?

YL:
Oh, that was Adri.

LMPP:
Oh, Adri, was this his photo taken when you were fishing for the sample that were to be given to the Police Headquarters?

YL:
Yes.

LMPP:
Next photo, was it of the same [event]?

YL:
Yes, the same.

LMPP:
What are you doing in this picture? 

YL:
I was looking at the [we caught] fish on that boat.

LMPP:
O, which [inaudible] at the sea that the fish could be seen?

YL:
I was looking at the fish on that boat.

LMPP:
O, looking at the fish on the boat, not in the sea, o fine, what was the species of the fish that you caught?

YL:
Which one?

LMPP:
This, what is this, in the pail?

YL:
That’s a goropa.

LMPP:
The goropa that was been caught by you?

YL:
Yes, the other one is a Tato.

LMPP:
The other one?

YL:
Tato.

LMPP:
This one.

PP 4:
Your Honorable Panel of Judges, interruption, perhaps it should be asked to the Witness, whether his picture was taken at that time.

J III:
What?

PP 4:
Perhaps we should ask first to the Witness whether or not during that time when the activities were underway, photos of himself were taken or not, and then we could confirm whether or not these photos are true or false.

J III:
This is, previously there was a picture in the boat, whether your picture in the boat, there was someone who took your photo during that time? 

YL:
I did not see that.

J III:
You did not see that, then how come you did not see when someone you’re your photograph?  It was a close-range shot. 

YL:
I was trying to catch the fish.

J III:
Oh, so you were not aware that someone took your photo? 

YL:
Yes.

PP 4:
Yes, but he just confirmed that it was him in the picture, right?

J III:
But he admitted the picture, what kind of picture was that?  Was that the picture when he took the fish with Police Headquarters or not?

PP 4:
Panel of Judges, this was the pail, there was no other picture, who could prove, how can it be proven whether this pail was in the bathroom or in the boat or somewhere else?

J III:
That could not be proven.

PP 4:
If there was a picture of the Witness’s, might be it could…

J III:
No, I asked to the Accussed, when I asked you this, when I asked you, you said Black and Red gerapu, were the Red and Black gerapu in there?  Previously you explained the fish species that have been caught, do you remember your statement from before?  Was it the same? 
YL:
Yes, I remember.

J III:
That means that this was not that pail, right?

YL:
That, but if I…

J III:
Was the pail this colour that time?

LMPP:
Please refer back to the previous picture, back again, this was the pail, right?  Was this the pail that was in the boat?

YL:
[That’s] The pail.

LMPP:
The pail, it was in that color, please see the fish, does this pail have the same colour as this one?

J III:
But if connected to that, there was no Red Gorapu there, where was the Red Goropa?

LMPP:
Was the Red Goropa in here?

PP 4:
Panel of Judges, it should be difficult to be accounted for that this pail was the one in the boat. 

YL:
When I fished, there was Red Goropa.

J III:
Yes, you could say that the pail in the photo could not be connected with that pail originally used, it could be said like that, please say that, I also did not see any Red Goropa.

LMPP:
You said there was Red Goropa, was there a Red Goropa?

YL:
Yes, there was.

LMPP:
Which one?  Can you point it out?  Is it this one or this one?

J III:
Previously when I asked about the two species of the fish, there were already two species of the fish.  You pointed once more, that the big one was not Goropa, so it was Red Goropa, therefore there were three species of the fish, how is that? 

YL:
When I was fishing I caught two species, but this was not either of them.

J III:
Oh, this wasn’t one of the two species.  Perhaps the pail was the same colour but it was not, fine, please sit down.  Yes because there were many pails with the same colour… 

LMPP:
Last question…

J III:
But in the picture, it was really you, wasn’t it?

YL:
Yes, it is.

LMPP:
Ok, my last question, Mr. Yahya, have you ever win a fishing competition in Buyat Bay?

YL:
Yes, I have.

LMPP: [You were a] Champion of a fishing competition, right?

YL:
Yes.

LMPP:
Enough, Head of the Panel of Judges.

HT:
With Your Honor’s permission, I want to ask several questions.  You said that you have lived in Buyat Pantai since you were 7 years old, is that right?

YL:
Yes, it is.

HT:
You’ve lived there that long?

YL:
Yes.

HT:
Did you suffer the diseases like the other people in your community?

YL:
Yes, I did.

HT:
Lumps?

YL:
I did not get the lumps.

HT:
There were no lumps.

YL:
No lumps.

HT:
How about cramps?

YL:
Cramps.

HT:
You suffered cramps, how about itches?

YL:
I didn’t suffer from the itches.

HT:
No itches, do you know Mr. Mansyur?

YL:
Yes, I know him.

HT:
Mansyur Lombonaung?

YL:
Yes, I know [him].

HT:
What is your relation with him?

YL:
He’s my father.

HT:
O, father?

YL:
Yes.

HT:
Your biological father?

YL:
Yes.

HT:
O I see, what about your mother?

J III:
Enough, ok, I want to ask a question first.  You have given a statement that you were using two boats at the time.  Sadam was not on the same boat as you, was he?  He was on the other boat, wasn’t he?  You have said the name of Sadam, when you took the fish sample, were you together with Sadam in the same boat or in a different boat?

YL:
No.

J III:
In different boat?

YL:
Different.

J III:
Yes.  Please don’t be angry.  Different boat, you were on the same boat with Adre, right?

YL:
Yes, that’s right.

J III:
When you took the sample, were there any people from PT NMR who saw it?

YL:
Yes, there was.

J III:
What was his name?

YL:
I don’t know.

J III:
Hah, you don’t know his name, so how come that you knew he was from PT NMR?

YL:
[He was] Using a speedboat.

J III:
Oh, he was using a speedboat, so the people from Police Headquarters and PT NMR used speedboats. is that right? 

YL:
Right.

J III:
O I see, so they were using one boat, and you knew that man was from PT NMR, so that you said that man was from PT NMR, or did you just guess it?

YL:
Someone who rode a speedboat was from PT NMR. 

J III:
And you just don’t know his name, is that it?

YL:
I did not know his name.

J III:
I think I’ve given enough questions.  For the Accused, do you want to ask the witness a question or give a response to…

RBN Conclusion

RBN:
Thank You, Your Honourable Panel of Judges, I accept that this Witness did indeed catch this fish for the police and accepted this one.
HS:
Thank you, Your Honourable Panel of Judges, I do not have any questions, I think I can accept this Witness’s statements that he did catch the fish for sampling of the police, that’s all, thank you.

J III:
I think your statement is enough.  Next Witness please.
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Yogi Chrisswasono

PP 3:
Witness Yogie Chrisswasono.  Yogie Chrisswasono

J III:
What is your full name?

YC:
Yogie Chrisswasono

J III:
Yogie Chrisswasono, right?  Where were you born?

YC:
Malang.

J III:
Born in Malang, 9 December 1979, right?

YC:
Yes, that’s right.

J III:
Your religion is Islam?

YC:
Yes.

J III:
What is your occupation?

YC:
I am freelance diver now.

J III:
What is your occupation?

YC:
Freelance diver.

J III:
Oh, a freelance diver.  When the Police investigated you, were you still a student? 

YC:
Yes, I was.

J III:
From which university?

YC:
Fishery Faculty of UNSRAT.

J III:
Have you graduated yet?

YC:
Not yet.

J III:
Where do you live?

YC:
Ahmad Yani 24, number 26.

J III:
Ahmad Yani 24/26, Paviliun Manado, right?

YC:
Yes.

J III:
Do you know the Accussed?

YC:
No, I did not.

J III:
He does not have any family relationship with you, did he?  Your testimony will be heard as a Witness, therefore you have to take an oath according to your religion, Islam, right? [Are you] Willing to take an oath? 

YC:
Yes I do.

J III:
Please stand up.

[Witness took an oath]

J III:
Witness, did you know Doctor Rignolda Jamaludin?

YC:
Yes, I did.

J III:
Have you ever worked together with Doctor Rognolda Jamaludin? 

YC:
Yes, I have.

J III:
What kind of work?

YC:
Ee, when I was asked to dive.

J III:
Speak louder, we have to write it down.

YC:
When diving.

J III:
When you dived?

YC:
When I took the samples.

J III:
O, taking the samples, right?  What kind of samples did you take?

YC:
Sediment.

J III:
Sediment?  When was that?

YC:
On 27 July 2004.

J III:
What date?

YC:
Twenty…

J III:
Basically in July 2004, right?

YC:
Right.

J III:
In 2004 or 2005?

YC:
2004.

J III:
Ok 2004.  In that time, what vehicle did you use?  Using a boat or sampan? 

YC:
A boat.

J III:
A boat?  How many people were in the boat?

YC:
I don’t know.  Many people.

J III:
Many people.  More than 10?

YC:
Yes.

J III:
Where did the people come from?  From the Police?

YC:
Yes, there were.

J III:
Were there any from PT NMR?

YC:
Yes, there were.

J III:
Who represented PT NMR at that time?

YC:
I do not know.

J III:
You don’t know their names.  Who represented the Police?  From Police Headquarters?

YC:
Mr. Kamal Lubis.

J III:
Was Doctor Rignolda in the boat in that time?  

YC:
Yes, he was.

J III:
What was he acting as there? 

YC:
Someone who asked me to dive.

J III:
No, as far as you know, there were several members in that boat.  There were some from Police Headquarters, from PT NMR and then Rignolda, what was he acting as?

YC:
I didn’t know what he was acting as.

J III:
He asked you to join…

YC:
Yes, he asked me to join…

J III:
Joined if we say an expedition, it was not an expedition, someone who was there in the boat, who asked you to join it? 

YC:
Eee, Doctor Rignolda.

J III:
Oh, he did.  When he asked you, was he acting as a lecturer or as a NGO member or as what?

YC:
Ee, it was a personal request.

J III:
Oh, as a personal request.  Were you one of his students in UNSRAT?

YC:
No, I was not.

J III:
You were asked as a diver?  Not as researcher?

YC:
No, [not as a researcher].

J III:
How were you connected?  From what institution?  From UNSRAT?  Not from Nusantara Diving Center, right?  Where did you come from?

YC:
Just a club.

J III:
What was the name of the club? 

YC:
[inaudible].

J III:
At that time, what time was it when you took that sediment?  In the morning, at noon, in the afternoon or at night?

YC:
In the morning.

J III:
What time, approximately?

YC:
I don’t remember Sir.

J III:
How many people dived?

YC:
6 people.

J III:
Including you?

YC:
Yes.

J III:
When you dived, how was deep did you go?

YC:
On the first dive we went down to 45 meters.

J III:
And the second dive?
YC:
The second dive was at 30 meters, 20 and 10 [meters].

J III:
At that time, were you collecting sediments or were you there to escort or simply hold the plastic bag?  Or…

YC:
I collected sediment samples.

J III:
Sediment samples.  You collected sediment samples from the bottom of the sea?

YC:
Yes.

J III:
How did you collect the sediments from the bottom of the sea?

YC:
Ee I used a plastic bag.

J III:
Heeh, so how did you put them in the plastic bag?

YC:
By using plastic clips, [the ones] with a lock on top of it.

J III:
Yes, I was referring as to how you collected the samples, did you use your hands to collect the sediments and you put them in or did you use, what was it called, shov…. Yes that, yes, what cement mixer operators or whatever it’s called?  How did you collect the sedi…

YC:
I used a plastic bag, which I wrapped around my hands when placing the sediments, I lifted them up, pulled the plastic bag, and then locked it. 

J III:
Ooo I see, you put your hand in the plastic bag and the sediments got glued to it, oh I see.

YC:
In, lift, and wrap.

J III:
At that time, at which depth did you collect samples of sediments?  Or you dove in all four dives?

YC:
Yes.

J III:
All four?

YC:
Yes.

J III:
So, all six of you at the depth of 45 [meters], six people collected the sediment samples, six people collected the sediment samples at the depth of 30 [meters], at 30 [meters], at 20 [meters], at 10 [meters], right?  Or was there a job allocation?

YC:
My task was only to collect the sediments.

J III:
Where?

YC:
At 45 meters, 30 meters, 20 meters and 10 meters.

J III:
Other than you, who else collected the sediments there?

YC:
I do not know, my duty was only to collect the sediments.

J III:
I see.  Other than collecting the sediments, was there anyone else whose duty it was to collect other samples?

YC:
There was.

J III:
What was it?  To collect what?

YC:
Water.

J III:
There were those whose duty was to collect water.  At the same depths as you mentioned earlier?

YC:
Yes.

J III:
Other than water, what else?

YC:
Sea biota.

J III:
What [type of] sea biota?

YC:
Octopi.

J III:
Ooo….Octopus, Octopus right.  Then after you collected it, did you dive to 45 [meters] to collect the sediments then put them in the plastic bag then in your pocket and you went to the depth of 30 [meters] to collect more sediment and put them in the plastic bag you pocketed?  Or, how did you do it?

YC:
Our first dive, we dove to 45 meters…

J III:
45 meters, and then …

YC:
We landed at 45 meters…

J III:
Collected the sediments…

YC:
We collected the sediments then swam back to the surface.

J III:
Swam to the surface?  To hand them over?

YC:
Yes.

J III:
To whom did you hand them?

YC:
Ee, to the investigators.

J III:
To whom?

YC:
To the officers of the Police Headquarters .

J III:
O, not to Rignolda, right?

YC:
No.

J III:
No.  Then did you dive again, immediately after you handed over [the sediments], to the depth of 30 meters to collect the sediments and back up again to hand them over or did you take a break?

YC:
There was a break.

J III:
For how long?

YC:
About 1 hour.

J III:
1 hour.  During the break, did you remain on location or did you go to shore?

YC:
E…remained on the boat.

J III:
Remained on the boat.  Then 1 hour later to the depth of 30 [meters], is that so?

YC:
Yes.

J III:
You continued collecting the sediments, no one else did?

YC:
I do not know about the others, but my duty was only to collect the sediments.

J III:
No, after you finished collecting and handing over [the sediments] at the four points [of location], were you aware of anyone else handing over the sediments at that time, other than you?

YC:
I do not know.

J III:
You do not know.  Then, did you ever see that the sediments you collected were distributed to people, not only to the Police Headquarters?  Being distributed?

YC:
Oh I did, at the pier.

J III:
Oh so they were brought to the pier, then distributed, right?

YC:
Yes, there was a delivery and acceptance.

J III:
Who else did you see receive the sediments?

YC:
E they (the sediments) were divided, were divided in two.  PT NMR received half, the Police Headquarters received the other half.

J III:
O being handed over, right.  But unfortunately you do not know the name of the person from PT NMR, right?

YC:
Yes.

J III:
You do not know, right?  You do not know the one who received them (the sediments) from PT NMR, right?

YC:
I do not know.

J III:
Do you know the one from the Central Police Headquarters ?

YC:
I do not know who received them.

J III:
O you do not know.  Was a part of supposed to be received by Doctor Rignolda?  Were they only divided into 2, for PT NMR and the Police Headquarters?  Or were some also divided …

YC:
Divided in 2.

J III:
Haah.

YC:
Only divided in 2.

J III:
Only divided in 2.  Doctor Rignolda was not given any samples, right?

YC:
Yes.

J III:
How many times have you conducted such activities?  Was it only that one time or did you repeat it again the next day or some time later, or was it just one time?

YC:
Only that one time.

J III:
At that time, who paid for your services?

YC:
Oh no, I volunteered.

J III:
Oooh…..a volunteer?  At that time, Doctor Rignolda needed a volunteer?  Or did Police Headquarters?

YC:
Pardon?

J III:
You were asked to join as a volunteer?  Doctor Rignolda asked you, correct?

YC:
Yes.

J III:
Oh I see.  To the members, please.

J II:
To the Witness.  We would like to hear an explanation from you.  You were asked to collect the sediments of particular sizes, at certain depths, some at 10 [meters], 35 [meters] and so on.  What we want to know, on the locations where you were asked to collect the sediments, were they (the locations) on particular points or anywhere in Buyat Bay?  Did some particular points became marks for measurements or did you collect the determined sediments or you can collect them anywhere, random?

YC:
Aa, we dove if we were told to.

J II:
You meant on the points….

YC:
Meaning they (the points) have been determined.

J II:
The points were determined or collected at random?

YC:
Determined.

J II:
Determined?  How many points?

YC:
There were 2 diving points.

J II:
There were 2 points.  Because you were the one who dove, did you find a sort of a pipe on the particular points?

YC:
No.

J II:
No.  So you [swam] freely?

YC:
Yes.

J II:
You did not see a sort of a pipe, a pipe that goes into the sea?

YC:
No.

J II:
Were you ordered to dive at the points or not?  You did not find a pipe there?

YC:
No.

J II:
No.  So on particular points.  Then here, there is the first diving location on coordinates 51N0689364 latitude UTM, what does it mean?  Just so it’s clarified here.

YC:
I do not know the coordinates.

J II:
You do not know.  Who decided it?  That you were on which position?  You are a diver, you should at least know that.  Do you know or not?

YC:
Ah, it was the people on the boat who decided on that.

J II:
Oh, the one on the boat.  So you yourself did not know?

YC:
I did not know.

J II:
You did not know.  Then, other than being a diver, you are also a [college] student?  The system, the system used, what was the system being used?  The method, a person conducting a research would have a method.

YC:
What do you mean?

J II:
The system used, in here it says that there was a system called Universal Sys Transfer. Merkator.  What does it mean?  This is question number 7, so that it is clear for the Panel (of Judges).

YC:
That was for coordinates.

J II:
Pardon?

YC:
Just coordinates, the position.

J II:
So it was…

YC:
The people on the boat decided on that.

J II:
Oh I see?

YC:
We do not know.

J II:
So the statement in paragraph 7, whose statement was this?

YC:
[I was] Assisted by the investigators.

J II:
Pardon?

YC:
The ones on the boat.

J II:
Here, perhaps through the Chairman, please show this, in question number 7, this is your statement.  To the Prosecutor, please, he said that this is not his statement, he said this was the police’s, so please come over here.  This is your statement, right?

YC:
The police made this.

J II:
Hold on.  For his Legal Counsel, please come here.

J III:
But you do not understand GPS, so you do not know this, so you were acting as if you were explaining about the latitude when you were not.  Ok, this was made to appear as if it was a discussion of questioning and answering with you.  In here, was made as if you answered on the coordinates.

J II:
Because in here, whose signature was it?  

[Inaudible]

J II:
So you do not know in regard to the coordinates?  The people who knew were the GPS people.  So you were only being instructed to dive there, collect the sediments, and you did not know the coordinates.  This is why I did not pose my question.

Yes.

No, if connected to the beach, where about in the bay is it?  That is where we…
J II:
So you have no idea of the answers for questions number 5 and 7?

YC:
Yes.

J II:
So you were given questions, and these answers, who made them?

YC:
Eeee….it was made by the operator at the boat.

J II:
So [these are] not your statements?

YC:
Yes.  It was given to the Investigators too.

J II:
Yes, because here, the one who eh affixed the signature was you yourself, just to correctly clarify your statement, among others, paragraphs 5 and 7.  This is why we asked.  This will go to our record for all of us that those were not your statements.  So what do you think of those statements?

YC:
Those were assisted by the investigators.  The investigators also received them.  

J II:
To affirm, these were not your statements?

YC:
So everyone received them.  The coordinates…

J II:
To affirm that these were not your statements.

YC:
Yes.

J II:
Not your statements.  That will be enough.  Enough, Sir.

J III:
To the members.

J I:
Witness, I want to ask you, who actually decided for you to collect the sediments?  The one who decided that you should collect them?

YC:
I took the initiative to collect the sediments.

J I:
Oh, your own initiative.  I see.  You mentioned earlier that the people on the boat determined the points [of location].  Can you please name a person who was on the boat?

YC:
Aaa….Doctor Rignolda.

J I:
Doctor Rignolda.  He decided the points [of location].  Then, do you know the purpose of the sediment collection?

YC:
Only for samples.

J I:
Only for samples?  Then there is no benefit if they were only for samples.

YC:
For investigation purposes.

J I:
Aaa, for investigation purposes.

J III:
To the Prosecutor, if you have any questions.

PP 1:
Thank you to the Honourable Panel of Judges.  Witness, you dove to collect the sediment samples.  How did you collect the sediments at that time?  You have not explained how you collected them.

YC:
A plastic bag…

PP 1:
Yaa, you open it…

YC:
The one with a clip…

PP 1:
Yes…

YC:
I open the one that I have prepared, I placed my hand inside, and then I put the sediments in.

LMPP:
Honourable Chairman, Sir, this question was already answered.  How…

J III:
Yes, sometimes I.  I did warn this earlier, do not ask the same questions I have already asked.  This (hearing) can take too much time due to the repetition.

PP 1:
Thank you, Sir.  We proceed…I continue, Sir.  At the time that you collected the sediments, which you have already explained, were the sediments solid or not at that time?

YC:
Solid.

PP 1:
Solid?  You collected them with your own hands, right?  Solid or not?

YC:
Solid.

PP 1:
Can you collect the solid material with your hands?

YC:
Meaning the sediments are mud too?  That…

PP 1:
Yes, my point.  Mud…

YC:
They were solid.

PP 1:
Now I ask, was the mud solid or not?

YC:
Solid mud.

PP 1:
Solid mud?

YC:
Meaning, that it was how I felt it.

PP 1:
Ok.  The sediments you collected from the sea, was during the collecting…I rephrase.  The sediments you found in the bottom of the sea, could the currents carry them off?

YC:
They could.

PP 1:
No…

HT:
I object, Your Honour.  He is a diver and he does not have the expertise to see whether the sediment could be carried off and all those other things.

PP 1:
Perhaps, Chairman, I only want to ask the facts of what he saw in the bottom of the sea.  Because if at the bottom of the sea he can see them being carried off, the sediments can be carried off by water.  I am not looking into his expertise.  Whether or not they could be carried off at that time.

J III:
Because you use the term “solid”, I think it meant that they cannot be carried off.

PP 1:
So you state that they are solid?

YC:
Solid underneath.  Its surface can be carried off.

PP 1:
If the surface can be carried off, which part is solid?

YC:
Eee…

J III:
The bottom.

YC:
Below the surface.

PP 1:
Below the surface.  Okay.

YC:
That was what I felt.

PP 1:
Okay, our associate will continue.

PP 4:
E, Witness.  You were the one who dove into the bottom and collected the sediments, we want to ask you how did you move your hands and feet so they do not disturb the sediments that you were going to collect?  Your hand movement?

[The Witness demonstrated his hand movement to Prosecutor 4]

YC:
I put it in, and in…

PP 4:
And in…

YC:
And lift it from the inside.

PP 4:
You put it directly into the plastic bag?

YC:
Yes, directly into the plastic bag.

PP 4:
Eh, your hand was already in the plastic bag?

YC:
Yes.

J III:
I turned the plastic bag inside out.

PP 4:
Okay.  

J III:
[inaudible]

PP 4:
After having divided the samples, where did the police collect the sediments, they were distributed right?  You did explain they were distributed to PT NMR and the police, the Police Headquarters (Mabes), where did the police collect them?

J III:
Did you know, after distributing some to PT NMR, some to the police, where did the police collect them, where did they collect them, do you know or not?

YC:
I do not know.

PP 4:
Proceed.

PP 2:
We proceed.  The point is, were you, during the collection the samples, were you in-contact directly with the samples you collected or not?

YC:
No.

PP 2:
No.  Now, because you were diving, I want to know the water conditions during your dive on the first point, because you explained earlier that there were 2 diving points, you dove at 2 diving points, the first point was only to the depth of 45 [meters], what did you see and experience during your dive at the depth of 45 meters?
YC:
Dark.

PP 2:
Dark, dark how?

J III:
Why not rephrase the question, was the water clear or unclear before you collected the sediments?  The water was maybe unclear due to your feet kicking, but when you were going to dive the water was clear or not?

YC:
Water visibility.

J III:
What did he say?

YC:
Water visibility.

PP 2:
In simple terms, did you see that the water was clear or not?

J III:
Ya.

YC:
I only see what was within my line-of-sight.

J III:
Approximately how many meters was that?

YC:
The line-of-sight between one diver to another was 1 metre.

J III:
Approximately how many meters?

YC:
1 meter.

J III:
Hah?  1 meter, it should be unclear but you could still see.

PP 3:
Yes.  Witness, your sight or within the sight-distance, was it after you got out of collecting the samples or when you got down [from the boat] that it was already unclear and you could not see?

YC:
When I got down [from the boat].

PP 2:
When you got down.  So, splash, the disturbance of the viewing was not due to the splashes of your activity at that time, right?

YC:
Yes.

J III:
So it was unclear not because of your movements in the water?

YC:
No.

J III:
No, so it was not, it was already unclear.  Anything else?

PP 1:
Thank you, Sir.  When you were heading to the diving points, were you on a speedboat or another type of boat?

YC:
On a boat.

PP 1:
On a boat?

YC:
On a boat, a fishing boat.

PP 1:
On a speed, speedboat, or not, separated?

YC:
A fishing boat.

PP 1:
Rignolda was on which one?

YC:
On the fishing boat too.

PP 1:
You heard Rignolda decide the diving points.  Did you hear that directly or you were just guessing?

YC:
My friend said so, get ready to go down…

PP 1:
So you heard it from a friend?

YC:
I [Inaudible] went down too.

PP 1:
Witness, did you collect the sediments and water samples?  Did the same person collect the sediments and water samples?

J III:
I already asked him that, did he collect water samples or not?  He only collected sediments, not water.

PP 1:
I did not ask him that.  Did he see the person collecting the sediment and water samples, was it the same person?

J III:
He was the only one who collected the sediments, I already asked him, someone else collected water [samples].

YC:
There were others.

PP 1:
I was referring to the water [samples], water samples, was it the same person or not?

YC:
Different ones.

PP 1:
Different ones?  Can you explain who those people were?

J III:
I mean, what was the name of the person who collected the water samples?

YC:
The first ones were Yasir, Dolfie…

J III:
Dolfie, that one, that one…Dolfie, collected the water samples, Dolfie, other than Dolfie, was there anyone else who collected the sea biota, octopus?
YC:
Yes.

J III:
 Or was someone assigned to collect the octopi?
YC:
Laurence.

LMPP:
There was plenty of discussion on that.  What were the equipments?

YC:
Scuba gear.

LMPP:
Scuba gear, that is a one unit scuba gear or of several parts?

YC:
Yes, one set.

LMPP:
One set.  You rent it, and that person was willing to give it to you, for free? 

YC:
Yes.

LMPP:
There was no explanation at all from Dr. Rignolda when you were asked to collect the samples?  No explanation or information at all, and you did not ask?

YC:
No.

LMPP:
Okay, the second.  You already explained about the dive.  I want to show you a photograph, and give confirmation just like before.

[Photos being shown to the Witness]

J III:
Just the Buyat Bay picture, that is what is important now, where were the dive points?

LMPP:
Firstly, he said that he gave the sediments to the police.  Was this you?  Please take a look?

J III:
Come up front, stand up, stand up.

LMPP:
The Prosecutors can be cross if we are wrong.  Was this you?

YC:
Yes.

LMPP:
This is you and this situation when you collected the sediments?

YC:
Eehh, after rising to the surface.

LMPP:
Yes.  You went up from below.  So you already had sediments in your hands.  You were on board, right?   So that means you already had them in your hands?  You brought them, right?  Okay, next, do you recognize this [person in the] blue shirt?

YC:
Yes.

LMPP:
Is this the police?

YC:
Eehh, Dr. Rignolda.

LMPP:
What was being delivered here?

YC:
I do not know.

LMPP:
You do not know this?  Were you in here amongst these two?

PP 1:
We apologize to the Chairman of the Panel of Judges.  This should be made clear whether the situation at the time the samples were collected was being used for the Police Headquarters or not?

LMPP:
Okay.  Between these two that dove, you were among them?

J III:
No, let me put it this way.  Was the situation like this? 

YC:
I forgot.

J III:
You forgot.

LMPP:
But this is the boat, the fishing boat?

J III:
The type of the boat.  Characteristics of the boat used, is this the right boat?

YC:
I am trying to remember.

LMPP:
Yes, please try to remember.  Collect a look at the next photo, is there anymore?  Is this the same boat, the fishing boat?

YC:
Yes.

LMPP:
Okay, back to my next question.  But this is Dr. Rignolda, not the police, right?

YC:
No.

LMPP:
And he accepted the samples from the water?

YC:
Can you please enlarge the bag?

J III:
Zoom in.  Enlarge?  This cannot zoom-in?

LMPP:
It is maximum.

J III:
Oh you cannot zoom-in.  Is that sediments or water?

YC:
Water.

LMPP:
That is water.  The sediments and the water [collected] at that time, at the same time, but different people collecting the samples?

YC:
Yes.

J III:
But the picture tells about “accepting water”, not sediments?

LMPP:
It is “accepting water”.  In the photo, there is [Inaudible].

J III:
Please ask him whether he recognizes the photo?

LMPP:
Let us try, that is sediments?

J III:
Here, here, so the Prosecutor and everyone else can see.  Here, here, the first one’s first, is he aware of the event in the picture, if he does not then why do we continue?

[Inaudible]

J III:
How about your statement, you said the sediments were given to the police whereas in this photo, was this photo engineered or is this really you?

[Inaudible]

J III:
Uh, ya your statement earlier was that you gave them to the police, in the picture, some were given to Rignolda, is this scene correct?

[Inaudible]

J III:
At that time, do you remember what Dr. Rignolda was wearing?

YC:
I do not remember.

[Inaudible]

J III:
Oo I see, so it is changing again.  So you are not sure who received the sediments, whether it was the police or Newmont, ya, so your statement has changed again.

[Inaudible]

J III:
But, the main thing to your statement is that you gave the sediments, but whether who accept them at that time was from PT NMR or the police or Rignolda, you are not sure?  So that was your last statement?

[Inaudible]

J III:
Yeah.  I see.  Which one of your statements is firmer?

[Inaudible]

J III:
The main thing is that you did not pay attention to who received them, right?  Yes?

[Inaudible]

J III:
He was instructed to dive there, dive here, you do not know the coordinates.  You do not know the coordinates, the position, right?

YC:
I do not know.

J III:
The bottom line is that you were instructed, to dive there, collect the sediments here, you dove to collect the sediments, you did not know the position, right?

YC:
I did not know.

J III:
Please enlarge, if possible, in Buyat Bay, which part was it where he dove at 45, 30, 20, 10 meters.  Somewhere in…

LMPP:
Try at 45 meters, where were you?

J III:
Please show us where did you collect them at 45, 30, 20, 10 meters, which area was that?

LMPP:
Please show where you got them?

YC:
Somewhere near the cape here.

LMPP:
In one place?

YC:
The second is near.

J III:
Oh, a different place.

LMPP:
Oh to the shore there?

YC:
Near…

LMPP:
That is the river there.  This is the river, this here, oh there, so right there, you collected them near the river, that is 2 points?  Oh okay.

LMPP:
Near the river, Chairman.  Thank you.  That is enough from me.

J III:
Enough from the legal counsel.  From the Defendant?

MK:
Thank you to the Honourable Panel of Judges, we will, just a little bit.  Witness, where else did you dive?

J III:
Diving experience.

MK:
Diving experience.  Was it the first time in the Buyat Bay?

YC:
The first time.

MK:
The first time in Buyat Bay.  So before this, where did you swim, at a pool, or where?

YC:
In Bunaken.

MK:
Why?

YC:
In Siaw.

J III:
Please speak louder for the record.

YC:
In Bunaken, Siaw, Likupang.

MK:
Likupang.  How many hours did you dive?

YC:
I forgot.

MK:
Huh.  There was a Witness who remembered how many hours he dove, but you forgot how many hours you dove, you do not know?

YC:
Yes.

MK:
Do you have a permit to dive?

YC:
I do.

MK:
Is that for deep-sea or open water diving?

YC:
Eh, open water.

MK:
So deep-sea diving was not included?

YC:
Yes.

MK:
So the first time you [Inaudible] last year?  In Buyat Bay?

YC:
Yes.

MK:
You have never dived deep-sea before?

YC:
No.

MK:
At the time in Bunaken, it was only 5 meters, 10 meters?

YC:
Up to 30s.

LMPP:
30 meters.  The sunlight will not be seen when you dive to how many meters?

J III:
You mean when it did not penetrate?

LMPP:
It did not penetrate.  No penetration of the sunlight.

YC:
[At] 30, maybe.

MK:
At 30, it gets dark?

YC:
There is still some.

MK:
There is still.  You mentioned water visibility [problems], it started at how many meters of depth?

YC:
15 to 20 meters.

MK:
The sunlight faded.

YC:
Yes.

MK:
45 meters must have been very dark.

YC:
Yes.

MK:
OK.  Fine.  Enough from us, Panel of Judges.  Thank you.

J III:
Enough.  From the Public Prosecutor, you do not have anymore, right.  We ask the Defendant to raise a question or give …

RBN Questions & Comments
RBN:
Thank you.  Your Excellency, I do have couple of questions.  One, I notice that you were wearing a wet suite as part of your diving.  I’ve never dived to 45 meters but it must have quite cold as well as dark, is that correct?
HS:
Thank you, Your Honour.  Witness, I saw…

RBN:
I told him that I’ve never dove to more 30 meters but….
HS:
I am also a diver, but I have never dived more than 30 meters.  I want to ask, did you wear a wet suite because it must be quite cold in that depth?

YC:
I have.   I used a wet suit.
J III:
Louder please, I cannot hear.

YC:
Using a wet suit.

HS:
Yes, I was wearing wet suit.
RBN:
He’s bringing down.  Juga dibawa yah.  The other question I have, what was the color of the sediment that you brought up in the back?
HS:
I want to ask, on that depth, what was the colour of the sediments you brought back up?  from that depth?
YC:
Grey.

HS:
Grey.
YC:
Grayish-black.

HS:
Black. Grayish-black.
RBN:
Ok, that’s all the questions I have.  [Inaudible]
HS:
May I express my opinion [Inaudible]

RBN:
[Inaudible] given the fact that this individual did indeed collect sediment sample, if they were grey or black, it’s more likely they are natural sediments and not tailings.
HS:
Your Honour, I accept that the Witness did collect the sediments samples, but if on that depth the colour was grey, then a bigger possibility that they were original sediment from the bottom of the ocean, not tailings.
RBN:
But, and it is also interesting that he was assisted by either the police or doctor Rignolda to answer some questions that were included in the BAP.
HS:
I am concerned and interested regarding the Witness collecting the samples being assisted by the police and/or Rignolda in answering questions in the BAP.
RBN:
And, is as in my earlier comments, I am concerned that the samples were not given directly to the police as well as I question about the method and care given such critical samples in this case.
HS:
And referring to my previous opinion which I have mentioned, I affirm my concern because these samples were not given directly to the police, and I also affirm to question the method and the accuracy being implemented on the samples that are crucial to determine and very significant, Your Honour.  Thank you.

J III:
Yes, that is the comment to the system of collecting samples and so on, so thank you for your explanation.  Please….  To the Prosecutor, we have heard all Witnesses, right?  Finish for the time being.  Please come up front.  One more seat, please.

[Inaudible]

J III:
Ok.  We have heard 6 Witnesses today.  And today, the Prosecutor did present 6 Witnesses and we have heard all 6 of them.  And next, on the next hearing, we will continue to hear the Witnesses and proceeded by the Public Prosecutor.  Perhaps the Witness to be presented would still be in North Sulawesi or going out of North Sulawesi?  Or a combination of both?

PP 1:
Some came from North Sulawesi, and if there are (those going out), we will make effort too (to present them) …

J III:
About how many more people?  Have you listed them? 

PP 1:
Not much, there has been a variation.

J III:
2 more, so there are 2 Buyat families left.

PP 1:
Not so many, which is why we will see a variation of those from outside (North Sulawesi)….

J III:
So, if it is variated, I meant whether the timing of one week will be enough.

PP 1:
Yes, because there are some Witnesses, which we have planned, are already outside.  We seek the consideration from the Panel to consider timing to summon the Witnesses residing outside North Sulawesi.

J III:
On the 1st then, one week or two weeks more?

PP 1:
In our opinion, one week will do, Sir.  Yes, we can make the summons.

J III:
One week.  What date would it be within one week?  How about the legal counsels here?  This is a combination of, perhaps there are some in North Sulawesi to finish (hearing) the remaining (Witnesses) and some might be outside North Sulawesi.  

LMPP:
Chairman, The Witnesses are already on the BAP meaning that their names are there.  Our question is whether the Witnesses that will be placed on the next hearing are still confidential?   If it is not, can we have some pointers on their names, Chairman?

J III:
There is no obligation from the Prosecutor to inform this matter, if you can then please do.  Let us just say that this is a suggestion.

LMPP:
Our question is, Chairman, we will not insist if it is confidential.  

J III:
Oo I see.  If it is not confidential, then it is not confidential…….

PP 1:
Thank you, Chairman.  I am of the opinion that we follow the rules.  It will not be confidential on the next hearing, Sir, and that can be seen on the next hearing, Sir.  Thank you.

J III:
But actually it would be better if you did not answer it like that.  You should answer, we do not know yet on who will be summoned, so we cannot tell you yet.  Would it not be better, if you answer like that, [the other party/legal counsels] would understand.

So okay, no problem among us, what is important is that the Public Prosecutor, Legal Counsels and Judges seek the truth.  So please everyone to make the effort of not does anything that can make us not able to achieve the truth, as long as we are of the same principle that we wish to uphold the truth, I think there is nothing confidential.

So we will try again next week, hopefully there will not only be 2 Witnesses, if 4, can speed up the hearing of this case.  Because hearing 1 or 2 persons is of time consideration, so id the prosecutor can summon the Witnesses either in or outside North Sulawesi within one week, we continue the hearing in 1-week time.  So now the 18th plus 7 would be the 25th.  Ok, it is clear.  So the hearing will be continued on 25 November with the hearing of other Witnesses.  It is clear.  This hearing is closed.

[Hammer is knocked as a sign of closing the hearing]
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 [The PoJ entered the courtroom.  The press were allowed to take pictures.].

 [The PoJ opened the hearing and declared that it is open to the Public.  The hammer is knocked].

HK III:
The court hearing of criminal case No. 284/Pidana Biasa/2005/PN.Manado in the name of the Accused I PT Newmont Minahasa Raya and the Accused II Richard Bruce Ness, is open and it is open to the public.  

 [The hammer is knocked]

HK III:
The Accused [I and II] please have a sit in front of the hearing.

Before we continue this case examination, we need to inform you about the members of the present PoJ.  There has been a minor change to the members of the panel.  By virtue of the order of the Chief Judge of the [District] Court [of Manado], Mr. Agus Budiarto is permanently replacing Mrs. Erna.  There is also a temporary/incidentiil replacement for Sir Maxi, who is unable to attend the hearing today, [Sir Maxi is being replaced by Mr. Daru.  Please accept this [announcement] as our notification.  We ask the Accused, are you healthy today?

RBN:
Yes I am.
HS:
Yes, Your Honor I am healthy.

HK III:
Very well, we shall continue the witnesses’ examination.  How many witnesses do we plan to hear today, Mr. PP?

J4:
Today we summoned 5 witnesses, but until now there are only 2 witnesses present [at the hearing]. 

HK III:
Only 2 people?  Fine, let’s just continue the examination while we are waiting for the next witnesses to arrive. 

The Accused please sit next to your Legal Counsel.  Keep the two chairs there, please do not remove it, if we need spare chairs, we will have a problem to look for one.  Mr. PP please call-in the witness.

[image: image18.jpg]


Dolfi Nicolaas

J4:
Mr. Dolfi Nicolaas.

HK III:
What is your name, your full name?

DN:
Dolfi Nicolaas.

HK III:
Dolfi Nicolaas.  Born in Manado, 10 April 1963, correct?

DN:
Correct Sir.

HK III:
Your religion is Catholic?

DN:
Yes.

HK III:
[What is] Your occupuation?  You are a diver, right?

DN:
[Yes I am a] Diver.

HK III:
You live at Sidolong II, Lingkungan I, Kecamatan Tuminting, Manado, correct?

DN:
Correct Sir.

HK III:
Do you know the Accused? Do you know Richard Bruce Ness?

DN:
No Sir.

HK III:
You will be heard as a witness, before we hear your statements, are you willing to take an oath according to your religion?

DN:
Yes, I am willing to Sir.

HK III:
Please stand up.

 [Witness takes an oath]

HK III:
Witness, you have taken an oath, please give information/statements according to what you saw, known and experienced in an event/occasion.  Of course, you should anwsered what is being asked.

You stated that your occupation is diving, right? Further, [I noticed that] your have the title as a diving master, true?

DN:
Yes, true Sir.

HK III:
So you are a sort of pretty experienced [person] in diving, right? 

DN:
Yes.

HK III:
You have the title of master, right? Have you ever gone for diving at Buyat Pantai?

DN:
Yes, I have Sir.

HK III:
How many times did you dive at Buyat Pantai?

DN:
One time.

HK III:
Ha?

DN:
One time.

HK III:
One time, when was that?

DN:
At that time…

HK III:
When was it [the date, the month and the year]...

DN:
Probably last year, probably.

HK III:
Probably, you are still using the word of probably.  You even barely remember the year.  Now, is 2005, was it on 2004, 2003 or this year, 2005?

DN:
2004.

HK III:
2004.  What month?

DN:
I forget Sir.

HK III:
You forgot.  What was the purpose of your diving at Pantai Buyat?

DN:
I…

HK III:
What were you looking for down there?

DN:
I was ordered by my General Manager to dive at Buyat.

HK III:
Your General Manager?

DN:
Yes.

HK III:
Who is your General Manager?

DN:
At that time, it was Mr. John Mangke.

HK III:
General Manager of what company was he?

DN:
Nusantara Diving Center.

HK III:
What company?

DN:
Nusantara Diving Center.

HK III:
O, Nusantara Diving Center.  What did they ask you to dive for?  What do you need to take?

DN:
At that time, I dove and took the water.  I filled it in a sealed plastic.

HK III:
You filled in a plastic.  What is the purpose of taking the water and fill it to the plastic?

DN:
I don’t know Sir.  I only dove to take the water.

HK III:
How many people went with you to carry out such work?

DN:
I recalled there were six people Sir.

HK III:
Six people. Six people dove to take seawater sample?

DN:
We already distributed the work Sir, one diver would take the sand and I would take the water.

HK III:
During the diving, how many points [of location] did you dive to take the seawater sample?

DN:
What do you mean Sir?

HK III:
Or in what depth [did you take the seawater sample]?

DN:
I only took the water at a depth of 43 meters Sir.

HK III:
Only in 43?

DN:
Yes, because below me there were other divers taking the sand.

HK III:
I mean, did you only take the sample once at a depth of 43 meters and your work is completed?

DN:
Yes Sir.

HK III:
I see.

DN:
Only that sir, there was only one time.

HK III:
One time, right? Did you give any statements at the police?

DN:
Yes Sir.

HK III:
Do you provide the same information when you were examined by the police?

DN:
Yes Sir.

HK III:
How come the BAP/dossiers stated that you took the samples 4 (four) times at the depth of 45, 30, 20 and 10 meters?  What was your statement at the police?  Did the police make up your statements?

DN:
I don’t know Sir.

HK III:
But please answer honestly, how many times did you take the samples?

DN:
As far as I remember it was one time Sir. 

HK III:
One time, so it is different with your statements in the police right? When you were giving…let me ask you first, how did you take the water? Can you please explain?

DN:
At that time, before we went down [to dive], we had a briefing first Sir.

HK III:
Yes.

DN:
It was a briefing for six people, each person must hear the briefing to avoid…

HK III:
Who did the briefing?

DN:
My [team] members and I.

HK III:
Who?

DN:
The others and I.

HK III:
And then?

DN:
And they told me, I should take the water and the other take the sand.  I went diving together to under the sea.

HK III:
There were six persons went down to dive right?

DN:
Yes, because you must alert  each other.

HK III:
How was the method or what system did you use to take water sample? Can you show it to me?  What did they use and how did they use it?

DN:
Certainly Sir.

HK III:
Now, how did you hold the plastic bag, and how was the method?

DN:
[Inaudible] plastic Sir.

HK III:
Yes. 

DN:
A plastic bag had…

HK III:
An adhesive. And?

DN:
So I took it, and then then I dove at…there was a…at that time…

HK III:
So you open the adhesive first?

DN:
Yes.

HK III:
And then you dove? And?

DN:
[I went] diving, at that time there was one below [me], after he showed me the sand…

HK III:
No, you don’t have to tell us about the taking of the sand, we have heard the witness [on that issue] yesterday, I want to know what you did, not what other people did.

DN:
I took the sand Sir, I filled it…

HK III:
Did you also take sand?

DN:
No Sir, I was taking the water Sir, the content of it, if I am not mistaken, there was an iron bag on the lifesaver.

HK III:
Now [after] you open the plastic…?

DN:
Yes.

HK III:
You did not seal it?

DN:
It was sealed Sir.

HK III:
I don’t have to lead you about what to say now, do I?

DN:
It was sealed Sir.

HK III:
That is why you have to explain the process, this is very funny, I am asking you questions but I have to explain what you did at that time.  Please just explain what happened. Now, ok, let’s say you went diving to a depth of 43, at that time were you awara that you are at a depth of 43, how did you know [that you are at a depth of 43]?

DN:
[I knew] from a diving computer.

HK III:
Did you bring any equipment that enables you to find out that the water was taken at the depth of 43 meter?  Did you bring any equipment?

DN:
Yes, it is…

HK III:
What was the device called?

DN:
Dive Com Sir, a Diving Computer.

HK III:
Ok that is not a problem for me.  You opened the plastic at a depth of 43, and what did you do with the water?

DN:
I sealed it again.

HK III:
And?

DN:
I took it to the surface Sir.

HK III:
You stated about the things attached to it.  What was it?

DN:
There was an iron bag, the lifesaver of the diver, it was filled with iron so it won’t run when he…

HK III:
When the water was placed into the plastic, did you hold it like this? And then, did you went to the surface and handed over the sample or did you keep it next to you?

DN:
When I turned up at the surface I gave it to someone on the boat Sir.

HK III:
So, after you took the water and sealed the plastic, you just dove to the surface and handed it over?

DN:
Yes, to [the people] on the boat.

HK III:
Who was the person who received it on the boat?

DN:
I don’t know Sir.

HK III:
How come you don’t know?

DN:
It is because…

HK III:
Were your eyes were fixed down [to somewhere else] while your hand is like this and you did not see the person who received?

DN:
[It was] Not immediately after the diving, [inaudible], [I have] to neutralize first, so [I] wouldn’t be sinked.

HK III:
I did not ask you that, I was asking you, to whom did you hand over the water bag?

DN:
I don’t know, there were many people on the boat Sir.

HK III:
How many people were on the boat?

DN:
There were many Sir.

HK III:
How many?  More than 10, more than 100?

DN:
More than 10 Sir.

HK III:
Hah?

DN:
More than 10.

HK III:
Hah?

DN:
More than 10.

HK III:
Do you remember the names of the people on the boat, who were in the boat? Who were they?

DN:
…

HK III:
Surely there was people close to you from NDC, among others, who would they be?

DN:
There were only two people from NDC Sir.

HK III:
Yes, let’s do that first.

DN:
We both went diving Sir.

HK III:
Yes that will be the first issue, please name the person you know the most, and then the next person. So how many names do you know?

DN:
At that time I did not know all the names.

HK III:
It will be funny if I ask you and then I have to guide you [to answer the question], were Doctor Rignolda present?

DN:
At that time I did not know who is Mr. Rignolda, however after the diving, I asked them which one is Mr. Rignolda and they said that’s the one over there.

HK III:
Are you lying or not?

DN:
[I am not lying] in the name of Lord Jesus, Sir.

HK III:
Why did the police in its dossier stated that the person who requested the Witness to dive was the Director of NGO Kelola, Doctor Rignolda Djamaludin.  Why did you give such statements to the police?

DN:
Yes Sir, at that time I was requested by them, I only know his name, but I do not know his face.

HK III:
I don’t understand, if you really telling us what you had experienced, I don’t think you will find any difficulties.  However if you give statements and at the same time thinking what if I say this and it might turn out to be like this, and if I said the other way around, it would resulted to this, this is what happened, it’s your consequences.  If I provide you informations it will seems like I am leading you, and that is very funny, I, who actually asked you question, have to tell what happened there

When did you know Doctor Rignolda?

DN:
Later, after the diving, after the diving.

HK III:
So, the police made this up, the part [in dossier] which stated that you dive as per Rignolda request, the police made this up right? It was not the actual fact right?

DN:
At that time I have heard of Mr. Rignolda but I don’t know his face, we went together from Manado Sir.

HK III:
What was the name of the six divers?

DN:
Me, Dolfi Nicolaas, Laurens, Steven, I forgot his family name, Yogie, Lalamentik and I forgot the name of the other person.

HK III:
You said that before you dove there was a briefing, right?

DN:
Yes.

HK III:
How many people were assigned to take the seawater?  How many people were assigned to take the sand?

DN:
As far as I remember, at the briefing he told me, you take the sand and the water and so I took the water.

HK III:
Other than you, who else took the water?  This is because you said, the water samplings were carried out in four points, you said you took the water in one point at a depth of 43 meters, means there were 3 other people, at least one person who took [the sample] at the depth of 30, 20 and 10, and who was it?

DN:
Ok Sir, after that we have our second dive, I took it at a depth of 30 meters, I remembered it now Sir.

HK III:
You made me headache.  Is there any other question, please?

HK I:
Witness, who requested you to take the sample?

DN:
To do the work Ma’am?

HK I:
Yes

DN:
It was an order from my company, and so I went diving.

HK I:
An order from your company.

DN:
I did it professionally Ma’am.

HK I:
Very well.  Did you dive for one time only to take the water?

DN:
Twice.

HK I:
Twice?

DN:
Twice.

HK I:
How many bags, how many plastic bags did you take? You were diving for two times, right?

DN:
Yes.

HK I:
So you went to take the water twice.

DN:
The first dive was at a depth of 43 meters and the second dive we went down for maximum a depth of 30 meters and we were instructed to take the water as well.

HK I:
At what depth was the first one?

DN:
43 meters.

HK I:
43, and you had the change to take the water?

DN:
Yes.

HK I:
How many bags?

DN:
I recalled there was only one plastic.

HK I:
And the second one at a depth of 30 meters?

DN:
Yes.


HK I:
You took the water as well?

DN:
Yes Ma’am.

HK I:
Very well.   While you were diving, did they determine the point of location first, sorry hold on for a moment, where did you take the water?

DN:
[I took the water] At Buyat, at the sea of Buyat, at Buyat Bay.

HK I:
At Buyat Sea, [well] a sea is pretty wide.

DN:
Buyat Bay.

HK I:
Did they decide where the locations would be before you dive?

DN:
We were only following the boat, if the boat stopped and they told us to dive at the location where the boat stopped, we would dive there. 

HK I:
I see.  So, there were two plastic bags that you took?

DN:
Yes.

HK I:
And not 4 plastic bags?  Ha?

DN:
As far as I remembered there were two, but…

HK I:
You remembered only two.

DN:
Yes.

HK I:
Very well.  And then, to whom did you handed over the bag?

DN:
To the people on the boat.

HK I:
To the people on the boat?

DN:
Yes.

HK I:
Did you know the purpose of taking the water?

DN:
Well they told me to take it for samples, I don’t know what they are for, I only took it Ma’am.

HK I:
Are you accustom of being requested to take the water sample?

DN:
Yes because …

HK I:
Or this is only your first time?

DN:
Yes, because I am a diver, if they told me to [dive], I will dive and take it.

HK I:
But, this is the first time that you were told to take the water sample, right?

DN:
Yes Ma’am it was my first time.

HK I:
Yes. However you did not know the purpose of it, right?

DN:
I don’t know Ma’am.

HK III:
We allow the PPs to ask questions.

J4:
Thank you honourable PoJ, the honourable court hearing.  Witness Nicolaas, when you were diving, from the land to the diving point, what did you wear?  Did you swim there or did you use any equipments to get there?

DN:
At that time we use a motorboat of cakalang fish, we begun from Pantai Lakban turn half and then we circled the Putus Island, the Cape of Putus Island and at that time there were big waves.

J4:
Please be clear, what did you use [to get there]?

DN:
We use a boat Sir.

J4:
A boat vessel.

DN:
A boat for cakalang fish.

J4:
A boat fish?

DN:
Yes.

J4:
When you arrive in the location, you said at Pantai Lakban right?

DN:
Yes.

J4:
Yes.  Who did you meet there?

DN:
There were a lot of people there. I don’t know all of them.

J4:
You don’t know?

DN:
No, I don’t.

J4:
With whom did you go there?

DN:
I was picked up at the NDC company, I loaded the container, and there were four people in the car.

J4:
Who were they?

DN:
Me and my friend, one driver and Ms. Lita.

J4:
Ms. Lita and the four of you.  When you arrive there did you see a lot of people?

DN:
Yes.

J4:
Do you remember how many people boarded to the fish boat?

DN:
There were many people Sir.  More than 10 people Sir.

J4:
Many people, more than 10 people.  Do you know where they come from?

DN:
I asked a friend there and he said there were a group [of people] coming from Kelola and Mabes.

J4:
Kelola, and from where?

DN:
Mabes.

J4:
What Mabes?  Was it Mabes TNI, or which Mabes was it?

DN:
I don’t really know Sir whether it was Mabes Polri or Mabes TNI.

J4:
You only heard that there were people…

DN:
They told me there were Mabes people.

J4:
People from Mabes right?

DN:
Yes.

J4:
Yes, do you know how many people coming from Mabes?

DN:
I don’t know Sir.

J4:
You don’t know, do you know their names?

DN:
I don’t know Sir.

J4:
Who do you know from Kelola?

DN:
I know Ms. Lita of Kelola

J4:
Ms?

DN:
Lita.

J4:
Lita?

DN:
Yes.

J4:
So of you go to the diving location, correct?

DN:
Yes correct.

J4:
During the diving, did the Mabes people also joint the diving?

DN:
They were on the boat.

J4:
They were on the boat?

DN:
I heard from my friends that there were Mabes people here.

J4:
O, you only heard that there were Mabes people on the fish boat?

DN:
Yes Sir.

J4:
I am aware of your statements that you did not know Rignolda at the very first beginning?

DN:
Yes.

J4:
When did you finally know Mr. Rignolda?

DN:
Later on, after we arrived at the beach Sir.

J4:
At the beach, in the land or …?

DN:
At the land.

J4:
After the diving or before the diving?

DN:
After the diving.

J4:
After the diving.  After you went for diving, right?

DN:
Yes.

J4:
You mentioned that finally you found out that the person who requested us is Mr. Rignolda, you stated that you got the information, right?

DN:
Yes.

J4:
From whom did you hear such information?

DN:
Lita.

J4:
Lita?

DN:
Yes.

J4:
Which Lita is that?

DN:
The female who picked me up.

J4:
The female who picked you up at?

DN:
At NDC.

J4:
At NDC.  Very well.  You finally found out that the person who requested you [from her], however at that time you didn’t know/recognize his face?

DN:
No Sir.

J4:
When Lita informed you that Mr. Rignolda was the person who requested and called you did you see Mr. Rignolda at that time?

DN:
Yes at the beach.

J4:
At the beach.  Is it after the diving or after the arrival in the land?

DN:
After we went diving and she said there look that’s the boss.

J4:
I see. Were you still in the middle of the sea or were you already landed in the beach?

DN:
I was on the land.

J4:
So that’s the boss.

DN:
Yes.

J4:
And that’s where you know/recognize his face?

DN:
Yes, I just know him, oh this is the person.

J4:
Who is he?

DN:
Mr. Rignolda.

J4:
Mr. Rignolda.  You were requested to provide information to the police, correct?

DN:
Yes correct Sir.

J4:
Where did they ask for your information?

DN:
At the Local Police office of Ratatotok (Polsek Ratatotok).

J4:
Polsek Ratatotok. Let me ask you this, which one is the first, your examination at Polsek Ratotok or you gets to know Mr. Rignolda?

DN:
I knew him before I arrived at Polsek, Sir.

J4:
[You knew him] Before you arrived at Polsek.  At Polsek, where did they examine you and where did the minutes were made?

DN:
At Polsek.

J4:
At Polsek?

DN:
In a chamber.

J4:
Yes, at the Polsek, which one is the first, did you find out that Rignolda was the one who requested you to dive before the examination or [you found out that Rignolda was the one who requested you] when you were examined?

DN:
[I found out] Before they examined me, after I dove I ask Lita where is your boss? She said over there.

J4:
Before you were examined?

DN:
Yes, before I was examined Sir.  

J4:
I want to ask, when you were questioned by the police who requested you to dive and with whom did you dive, why did you say that it was Rignolda?

DN:
Sorry Sir?

J4:
So, the information you gave to the police during the examination at polsek, when the police questioned who request you to dive you said it was doctor Rignolda, was it your own response or did the police guide you to say so?

DN:
It is because it is in accorande to Mr Rignolda, but…

J4:
So you answered it in accordance with the invitation right?

DN:
Yes in accordance with the invitation.

J4:
Let me ask you, did the police guide you, did the police teach you [to answer] or is that your own response?

DN:
Sorry Sir?

J4:
Did you answer it by yourself or somebody else answered it, or did the police answer it?

DN:
It was me who answer it.

J4:
You answer it by youself.  What was your basis to say that you refer to the letter?

DN:
Yes.

J4:
And then at that time did you see Rignolda at the beach?

DN:
At the beach.

 [The recording is stopped]

J4:
When you were diving, what equipment did you use?

DN:
A scuba unit, Sir.

J4:
All scuba [unit], can you please explain to me the parts that they wear at the head and the back of their body.

DN:
I wore a wetsuit, a body protector to avoid getting cold, an iron livesaver, a regulator for breathing, a container and a masker Sir.

J4:
A masker?  

DN:
Yes.

J4:
A masker, what was the masker for?

DN:
So we can see things.

J4:
Very well I understand your explanation.  When you handed over the sample that you took, were you still wearing the masker?

DN:
Yes Sir.
 [Eviyenti]
J4:
Still using a masker, right? I ask you again, when you gave the sample on board, did you see the person who received it?

DN:
I gave the sample when I was like this [Witness is showing his state of condition], basically there was somebody who took, Sir.

J4:
After you handed over the sample, wait, how many plastics did you give first?

DN:
One Sir.

J4:
One plastic.  You have mentioned earlier [that there were] twice of diving, right?

DN:
Yes.

J4:
The second diving, when giving the sample, did you remember who received it on board?

DN:
I didn’t remember, basically there were many people being on board when [I] gave the sample.

J4:
[There were] Many people on board, after diving where did you go?

DN:
Afterward I went up on a boat.

J4:
You got on a boat, as you said that there were Mabes officers, were they still there at that 

DN:
Yes Sir, they were.

J4:
All right, did you still see the sample you took at that time?

DN:
Yes.

J4:
Where was the sample placed?

DN:
At the boat direction, [it was placed] before the boat direction, there was …

J4:
Oh, where did the sample is placed? Is it in a basket, a bucket or in a can?

DN:
[It was placed] in a basket Sir. 

J4:
Well, do you remember the time when they placed the sample?

DN:
[It was] Before lunch Sir.

J4:
Do you remember, exactly what time was it?

DN:
I forgot Sir. 

J4:
[You] Already forgot, back to my question on diving, you went diving at a point of a depth of 30 meters or 45 meters?

DN:
43 meters Sir.

J4:
When you dived at a depth of 43 meters, can you see the surroundings of the seabed at that time?

DN:
At that time the feasibility of the sight distance was approximately 2 meters Sir. 

J4:
The sight distance is around what?

DN:
Two meters Sir.

J4:
Two meters, what did you see at that time, was the water turbid or what?

DN:
The water was a bit dark Sir. 

J4:
The water was dark. Is it because the light cannot pass through or is it dark because of something, will you please explain?

DN:
Since I went down to dive, there was a boat above me, that is why it was dark since I went down.

J4:
When you say dark, is th water clear or turbid?

DN:
At that time it was difficult to see the water Sir. 

J4:
It was difficult to see.

DN:
The feasibility perhaps was 2 meters Sir.

J4:
Yes. Listen, there are people on the ground who hardly can see because the building is dark with no lights, or because there is smoke which make you hardly can see anything, we can distinguished the cause of of such darkness.  What I want to ask when you say about the sight distance and the turbidity of the water, what did you see at that time?

DN:
Yes I saw it at that time, I don’t understand what turbid is, Sir.  It was just blurred Sir.

J4:
It was blurred.  That is the Manado term, “blurred” or …

DN:
Yes [it was] blurred.

J4:
You saw the water went blur, did you dive until the seabed at that time?

DN:
Yes until 43 meters.

J4:
O I see.

DN:
…because the depth of the sea is 45 meters.

J4:
The turbidity, did it happen when you start swimming or did it happen because your activities in the seabed which made the surroundings became unclear?

DN:
When I went down around 15 meters, the water was already unclear Sir.

J4:
At a depth of 15 meters, it was already unclear, and then did it continue unclear or clear?

DN:
Unclear Sir.

J4:
Unclear, very well.   Witness, you said that the sample was finally onboard, correct?

DN:
Yes, correct Sir.

J4:
The water that you took, where did you bring the water to, I am focusing on what you conducted, where did they take the water?
DN:
After diving two times, and going circling around, we arrived at Pantai Lakban.

J4:
So it was finally brought to the beach.  It means the samples were carried to the land.

DN:
[It was carried] To the land.

J4:
Were you present at that time?

DN:
Still on the boat.

J4:
[You were still] on the boat.  

DN:
Yes.

J4:
Once again I emphasize, were the Police Headquarters officers still on board?

DN:
Yes Sir.

J4:
Did you see what was going to do to the water sample on land?

DN:
There was a quay there at that time Sir.

DN:
It was placed on quay, on a concrete quay, on a quayside.

J4:
On a quayside?

DN:
Yes.

J4:
When it was put on a concrete quay, what did they to those samples?

DN:
I didn’t remember because I (was busy) taking care of my equipments.

J4:
You were busy arranging your equipments?

DN:
Yes.

J4:
Were there any of PT NMR’s staff near the samples at that time?

DN:
Yes, perhaps.

J4:
Don’t say perhaps.  I ask for a certainty, whether there was or was not, and whether you know or not?

DN:
At that time I didn’t know which person comes from PT NMR.

J4:
The one being, that is the good answer.

DN:
I didn’t know.

J4:
You didn’t know which one, basically there was people, you didn’t know whether they are from PT NMR or not, that is the right answer, then you have mentioned earlier that you provided information at Ratatotok Police station?

DN:
Yes right Sir.

J4:
Who accompanied you to go there?

DN:
A car from, I went there along with my friend Laurens, Ibu Lita and her driver.

J4:
Whose car was it from?

DN:
From Kelola Foundation Sir.

J4:
From Kelola, did you also use that car which was from Manado?

DN:
Yes right Sir, which was from Manado.

J4:
Did you see where were the samples brought?

DN:
I didn’t know Sir.

J4:
You didn’t know at that time?

DN:
Yes.

J4:
When you went to the Ratatotok police station, did you also see that those samples were also brought there?

DN:
No Sir, I didn’t see.

J4:
You didn’t see?

DN:
Didn’t see.

J4:
When you were at the police station, did you see the samples you took were on the police station?

DN:
Didn’t see.

J4:
You didn’t see.  Did you still remember who examined you at that time?

DN:
Essentially I remembered they said that they were from Mabes Sir, like that Sir, but I forgot their names.

J4:
Oh I see, the police were from Mabes but you forgot their names.  We allow our colleague to raise some questions.

J1:
Thank you, Witness you have mentioned earlier that at the time of delivering the samples, there was no PT NMR people at that time you didn’t know, now when you dived, before diving there was briefing, right?

DN:
Yes correct.

J1:
Did you introduce yourself at that time?

DN:
Yes because we knew each other Ma’am. 

J1:
At the time of the diving, I ask you one more time was there people from PT NMR?

DN:
I didn’t know.

J1:
You didn’t know.  Witness you have explained earlier that when diving the water was unclear, wasn’t it?

DN:
Yes.

J1:
Was it raining when you dived?

DN:
Yes Ma’am, beforehand.

J1:
Beforehand it was raining, right?

DN:
Yes.

J1:
It means how many hours before diving?

DN:
It was basically only drizzling.

J1:
Sprinkle?

DN:
Yes.

J1:
It was sprinkle [inaudible].  Witness, please reconfirm regarding the system, please show the process of taking the water at the time you dived, where was the plastic bag on?

DN:
When I dived, the plastic bag was still empty, I put in bisi, 

J1:
After  …

DN:
After that I took out the plastic and then opened, took water and closed and put again in bisi. I got on board.

J1:
Taking out, how was the way to open it, it was like this Sir, right, or this is not [inaudible], Witness was up here, you opened like this, or the plastic bag was like this situation, and then opened from below?

DN:
It was directly opened from on top like this, this is the top, open, put the water, it was directly full Ma’am and closed again.

J1:
Ok, witness you have said earlier that there was a scuba to determine the depth of the sea, right, could the apparatus determine coordinate, here you explained that the diving at point 3 was at a depth of 45 meters, right, the first diving was the coordinate 51, where did you know about that?

DN:
It means that coordinate Ma’am?

J1:
Yes, the purpose of the diving was to take samples at point 7 at a depth of 45 meters in the first diving location with coordinate 51 N, and so on, was it known from or did you hold the apparatus?

DN:
Yes, at that time they only said that they were here.

J1:
Oh, who said that?

DN:
Forgot Ma’am.

J1:
Thank you.

J2:
Thank you, Witness I only want to confirm two things, first, you took sample at a depth of 43 meters, right?

DN:
Yes right. 

J2:
On the first diving?

DN:
Yes.

J2:
Yes, on the first diving, whether you took the samples at a depth of 43 meters then you directly closed it, I am sorry, I correct my question, whether at the depth of 43 meters you opened the plastic bag, took the samples and then closed from the top?

DN:
As far as I remembered it was closed, I put on plastic (bisi), until undersea the plastic was directly opened, then filled by water till full and closed again.

J2:
It means that your three activities at the depth of 43 meters were to open plastic bag, to fill water till full, to close it?

DN:
Yes right Sir.

J2:
Yes.  Then one more question, you have explained previously that it might be rather confused and not related to your explanation from the beginning [recording is being interrupted]…

DN:
Yes.

J2:
Yes.  While in the case dossiers, you were asked by LSM Kelola in this matter doctor Rignolda and you only saw the letter previously?

DN:
Yes right.

J2:
Was the letter also given by your leader to you?

DN:
They only asked me at that time, this was an instruction therefore you had to dive there.

J2:
Yes, so the letter was addressed to your leader and he instructed you, was that so?

DN:
Yes right Sir.

J2:
Did you receive fee or honorarium or money from the person instructing you to dive?

DN:
As far as I remembered, after arriving in the office of LSM Kelola, Mr. Rignolda gave me a tip in the amount of 300.000 for going home because at that time it was at 12.30 o’clock in the evening, that’s it Sir.

J2:
So oke, then when you dived, you have said earlier that you didn’t know whether or not there was any people from the company, I ask you once time, was there any people working with the company or not when diving?

DN:
There were only two people from NDC.

J2:
Only two people from NDC.  Whereas you explained that there were 6 people who dived?

DN:
Yes correct. 

J2:
You know the four persons and did you know who were they, where did they come from?

DN:
I knew the one Yogie, he was my ex student Sir.

J2:
Yes.

DN:
Two of them was Mr. Lalamentik, Mr. Otti, the other was Steven of UNSRAT, I forgot the other one.

J2:
You forgot, right.  Thank you.

HK III:
Ok All right. 

J4:
Enough Sir.

HK III:
We request the Counsel for Accused I to raise some questions.

LMPP:
Thank you the Chief Justice.  Witness, I want to raise some questions to ensure witness’s previous information by following the Police BAP, first, regarding your job when asked by the Police you answered you were a Master Diver?

DN:
Yes right Sir.

LMPP:
Could you clarify about Master Diver, was it an alias or qualification on one job?

DN:
Master Diver, that was a grade qualification Sir.  

LMPP:
Grade qualification.

DN:
Grade i.e. starting from open water instructor, advance instructor, rescue instructor, master diver. 

LMPP:
So is the master the highest grade?

DN:
There was still anymore Sir.  It was an instructor.

LMPP:
Instructor?

DN:
Yes still many grades.

LMPP:
So, still available?

DN:
There are still many upper grades Sir.

LMPP:
How many grades was it?

DN:
Master Diver, Instructor, Open Water Instructor, Advance Instructor, Rescue Instructor, Master Instructor.

LMPP:
What does this Master Diver mean for a layman, what is this, what is the expertise of this, could you explain it, meaning that because you could do what you would be known as Master Diver?

DN:
This Master Diver Sir, because I passed grades i.e. open water instructor, advance instructor and rescue instructor Sir.

LMPP:
How many years did a Master Diver usually have experience?

DN:
Usually having experience up to 5 years.

LMPP:
And how many years did you have experience?

DN:
I had diving experience for 13 years to date.

LMPP:
If I  continue, was it measured, was there any measure, for example pilot has flying hours, does a diver have a flying hour?  Such measures are to know the people’s experience?

DN:
I had ever got a record, but because I dive everyday therefore I was boring Sir.

LMPP:
However, was Master Diver usual in the world of diving?

DN:
Yes indeed it must be …

LMPP:
Is there diving hour?

DN:
[Inaudible] Log book.

LMPP:
If you can remember how many hours did you dive?

DN:
Too many Sir, it was thousands.

LMPP:
Well, I continue this question relating to this case, did you experience to take sample for research among other things in relation to criminal case?

DN:
Yes I did Sir. Previously I did. 

LMPP:
Taking sample?

DN:
Taking sample of iron bearing sand.

LMPP:
Did you have experience of taking sample of iron bearing sand for one case where the sample was used for laboratory examination?

DN:
Yes, basically they invited me to dive to take the sample Sir.

LMPP:
When was that?

DN:
Two years ago.

LMPP:
Two years ago, how many times?

DN:
At that time I dived …

LMPP:
Not taking the sample, was the two years ago for the first time, so now for the second time?

DN:
Yes it was the second time for PT NMR.

LMPP:
The second time for PT NMR?

DN:
Buyat yes.  

LMPP:
Thus the first time was two years ago, what was case, could you mention it?

DN:
Not relating to a case Sir, it was for project Sir.    Just taking sample of iron bearing sand.

LMPP:
O for project?

DN:
Yes for project.

LMPP:
So the one who asked you to take the sample was the owner of the project?

DN:
Yes right.

LMPP:
So that was the sample for them?

DN:
Yes.

LMPP:
Yes it means that this was the first time for taking the sample used for laboratory examination on a new case ?

DN:
Yes Sir.

LMPP:
All right, my second question is based on the Minutes of Investigation (BAP), regarding diving location, when you dived, did you know exactly where the location of the diving was?

DN:
At Buyat Bay Sir.

LMPP:
In more detail please, of course it was at Buyat Bay, in more detail please.  What did you say to the police?

DN:
As far as I remembered, there are the mouth of river (Kuala) and river in the beach Sir, so it was next to …

LMPP:
Well, If I help you now, this is the location of diving with coordinate 51 N, 68942-UTM009351 by using UTM system and N00° 50 and so on …

DN:
I didn’t know.

LMPP:
You didn’t know that?  The second coordinate is 51N, 0689-UTM009351 using UTM system and N00° 50 like this Sir?  You didn’t know that?

DN:
Didn’t know Sir.  Didn’t understand Sir.  

LMPP:
You have explained earlier to the Public Prosecutor, you were not forced to provide the information to the police, This is your answer I read it precisely, “You have dived at the present time, where was the diving location?” the Police asked, this is your answer, “The first location diving with coordinate 51N0689364 UTM by using system of Universal Transfer Mark and GRID Buyat Bay and so on was not your wording, right?

DN:
That was indeed the police’s wording, yes I said …

LMPP:
Enough, enough, so the police said that the location was like this?

DN:
Yes Sir.

LMPP:
In other words this answer was assisted by the police?

DN:
At that time?

LMPP:
At that time?  Well, you must be honest, you took an oath, right.  Well I want to ensure the second question, you have said earlier that you knew Rignolda on the location and I was introduced by Lisa if I am not wrong, am I?

DN:
Yes.

LMPP:
Although you said that you received money from Rignolda in the amount of Rp300.000?

DN:
Yes Sir.

LMPP:
All right, I only want to ensure this question and whose answer was it?  

DN:
From Lita.

LMPP:
Rita?

DN:
Lita.

LMPP:
Lita right?

DN:
Yes right.

LMPP:
Who asked you to dive and with whom did you dive, that was the question, your answer was the one who asked me to dive was Director of LSM Kelola being Doctor Rignolda Djamaludin.  So in other words, by looking at this, before I ask the next question, was it your answer, wasn’t it?

DN:
At that time the police asked …

LMPP:
No, No, was this your answer, wasn’t it?

DN:
Yes indeed I knew.

LMPP:
No, no, please answer my question yes or not.

DN:
Yes was my answer Sir.

LMPP:
This was your answer, so when the Public Prosecutor asked when did you know Rignolda, you answered, you knew him after being on board, after diving, which one was correct?

DN:
Yes indeed I knew him after diving.  

LMPP:
No, no which one was correct, of course only one was correct?

DN:
The one being correct was I knew Mr. Rignolda at the beach Sir.

LMPP:
Knew him at the beach, who made this answer  at the Police office?  Was it also assisted by the police?

J4:
Pardon me the Panel of Judges, witness has explained earlier that he knew Rignolda when he was at the beach then the BAP was made after knowing him at the beach, so the answer is he had indeed known him.

LMPP:
Well these are two different answers the Public Prosecutor.

HK III:
Well, I have raised some question previously, I have known many answers, actually they are not from the Accused [meaning Witness], so I want to clarify either from the Public Prosecutor or from the Legal Counsel because of witness’s inconsistency, this witness gave answers by trying to analyze if I raise question, if I answer like this what is the cause, if I was like that, so finally what was raised  it made him confused, right, such as degree of latitude, therefore I don’t raise question about that, because I am confident that they don’t know as the previous witness, and that was mentioned by the police before, so they were dictated, that was the term “dictation”, actually that was asked for the first time, in respect of your statement given to the police, you said that it was upon Rignolda’s instruction, but then I asked you again you didn’t know Rignolda, actually which one was correct?  You was not consistent with your answer, so that it made confused, actually it must indeed be chosen, you must be straightforward, right, you were sworn, you can perjure, you can be punished with a criminal imprisonment, Don’t try anything with providing any information, right, as a result of your statement like this, if it was indeed prepared by the police, you must confirm, you may say so, but that was not your own statement, actually I understand what was meant by the Legal Counsel, due to your inconsistent answer, Finally …

 [the recording is being interrupted]

HK III:
However that was because of dishonesty, which one was your sincere response to the police’s question and which one was insincere response, you only said yes.  For example relating to the degree if I ask you what is the meaning of UTM, perhaps you don’t understand, right, what stands for UTM?

DN:
Oh don’t know Sir.

HK III:
Therefore, here as if you explained, it is proper that the legal counsel said like that.  If you consistently said regarding the degree, that was indeed the police who said like that, I just said yes like that. Thus I cannot become too … to the legal counsel, I understand the legal counsel’s train of thought and also the Public Prosecutor’s.  So you must be consistent with which one was sincere question of the Police. You answered as far as you know, experience and what is actually prepared by you, you can answer it yes or no.  Actually I also want to know your honesty regarding your introduction with Rignolda, in fact since the first time I have raised some questions, I was already suspicious that you lied, because here in this part you stated that you dived upon Rignolda’s instruction, the one who asked you to dive was the Director of LSM Kelola namely Rignolda.  Was your such answer sincere or you justified what was said by the Police, because on one side you said that you knew Rignolda at the beach, so it was a contradictory statement. Thus you have to choose where you knew Rignolda whether at the beach or [inaudible], the one which was correct was your statement at the court session.

DN:
They dived.

HK III:
Yes, your statement mentioned that the one who asked you to dive was Doctor Rignolda it means that your statement was not correct in the police office, you become confused, right?  Basically please record what is happening in the court hearing not in the police office, let we listen.

LMPP:
All right, thank you, the Chief Justice, I continue I ensure that you explained to the Public Prosecutor, after taking the sample you gave it to those who were on board?

DN:
Yes, right.

LMPP:
That was you knew, I want to check your answer.  After taking the sample where was the sample brought the police asked, you answered after taking the sample and then it was given to the Police Laboratory Forensic Team (Puslabfor Polri) for laboratory examination, which one was correct?

DN:
After taking the sample, the sample was given on board, what do you mean Sir?

LMPP:
Well this was your last answer to the police, you handed over the sample to the Puslabfor Polri while you mentioned earlier that when asking and answering with the Public Prosecutor Team you gave the sample on board.

DN:
Yes given to those who were on the boat.

LMPP:
Just on the boat, so the sample was not given to Puslabfor meaning that your statement was similar to other, this is the police’s statement which was answered in the police office, Be honest?

DN:
Yes Sir.

LMPP:
Well then I ask about the briefing, how many briefings were there before diving?

DN:
2 times Sir.

LMPP:
2 times, how many people who were present?

DN:
For the first diving there were 6 people namely Laurence, Stephens, Yogie, Mr. Lalamentik and myself and I forgot name of the other one?

LMPP:
You forgot the one, was he Rignolda, wasn’t he?  Be honest?

DN:
No Sir.

LMPP:
The second diving?

DN:
Mr. Lalamentik did not dive.

LMPP:
Mr. Lalamentik didn’t dive?

DN:
Didn’t dive, we were only five for the second diving.

LMPP:
 Ok, here is this briefing before diving?

DN:
Yes.

LMPP:
Well, Puslabfor and the Mabes Polri were also not present in the briefing.

DN:
Those who were present in the briefing were only divers.

LMPP:
Oh only divers.  Where was it?

DN:
At Buyat Bay Sir.

LMPP:
Oh, at Buyat Bay?

DN:
Yes.

LMPP:
Thus among divers, right, was there other briefing other than the second briefing?

DN:
No Sir, we had briefing for diving only.

LMPP:
Briefing for diving only?

DN:
Yes.

LMPP:
How did you know that you had to take water and sediment?

DN:
At that time Mr. Lalamentik gave me a plastic, yang sipluk itu ini Dolpi ambil air.

LMPP:
From that you knew that you had to take water?

DN:
Yes.

LMPP:
Any other explanation that you received?

DN:
No Sir.

LMPP:
For example, in order to avoid the contamination of substances, you must be careful no explanation like that?

DN:
No Sir.

LMPP:
So no information except just taking water, and what must be looked after and don’t do that, no explanation like that?

DN:
As far as I remembered nothing Sir.

LMPP:
As far as you remembered nothing including when taking sediment, no explanation or instruction that must be noted when taking the sediment?

DN:
Nothing Sir.

LMPP:
No.  Well, which one was first taking sediment or water?

DN:
It was the sand taken first.

LMPP:
Oh so sediment or sand was taken first and then water. You swam deeper by bringing the sample? Was the gap of taking the water and sediment at once?

DN:
Here is diver Sir, the one was brought by me Sir, the water was up here Sir.

LMPP:
Well, did you also take water and sediment?

DN:
I didn’t take sand.

LMPP:
Oh you didn’t take sand but water, right?

DN:
Yes.

LMPP:
Was it simultaneous or was there first?

DN:
At that time they gave me this with sand so I directly took water.

LMPP:
Oh simultaneously?

DN:
Yes.

LMPP:
So when it was taken, there were sand and water?

DN:
Yes, directly got on board Sir.

LMPP:
So directly got on board, right?

DN:
Yes.

LMPP:
So simultaneously, right, and there was no instruction such as, in order to avoid the contamination of or mix with sand and other substances or animals existing there, you must be careful?

DN:
No Sir.

LMPP:
Essentially, just taking and giving it on board.  Well the last one is from me, I want to show you photograph, please look at this slide.  Let me show …

 [photographs are being shown to witness]

HK III:
Why don’t you ask first, is the event correct or not?

LMPP:
Oh yes.

HK III:
Was it correct at that time you used a boat like that, who knows this was another scene and not at that time, please make sure first?

LMPP:
Was it correct?

DN:
The boat used.

LMPP:
This boat that was used, right, you didn’t know who is this, if this one?

DN:
Mr. Rignolda.

LMPP:
Oh this is Mr. Rignolda.

JPU 1:
Pardon me the Panel of Judges, I think asking first whether it was perpetuated like this picture at that time?

HK III:
Did you know this scene, was it happen, did you experience this, didn’t you?

LMPP:
Well when giving the sample?

HK III:
Or you didn’t experience this scene like this.

DN:
I didn’t know.

HK III:
If he didn’t know, it is not necessary to continue.

LMPP:
Yes you asked earlier, back to the first slide, was it you, wasn’t it?

DN:
Yes right.

LMPP:
Yes, this boat was similar to the boat, ok keep going, was this Rignolda, wasn’t this?

DN:
Yes right.

LMPP:
And it was indeed given on board at that time, is that so?  

DN:
Yes.

LMPP:
Yes keep going, is this the same, was the plastic similar to the one that you took, was the form the same, wasn’t it?

DN:
Yes Sir.

HK III:
You have mentioned earlier that you didn’t know Rignolda, why do easily you say that is Rignolda?

DN:
[inaudible]

HK III:
Oh I see.

LMPP:
The Chief Justice perhaps after receiving money in the amount of Rp300.000,00 

JPU 1:
I think the Panel of Judges, we should not assume like that, we did emphasize to the witness if we said like that, his previous statement clearly said that he knew Rignolda when was introduced at the beach, he knew him because of not money of Rp300.000,00. 

LMPP:
However he knew Rignolda, and then.

JPU 1:
And it might be emphasized previously.

HK III:
Let me interfere it by only showing the photograph at the beach, I want to know on which side of the beach they dived, it can be a polemic here because the witness is inconsistent whether this scene was absolutely experienced by you, you suppose not to be reluctant, but if you hesitate that this scene was real, please try to answer just at the beach. On which side did you dive?   

LMPP:
Approximately on which side of the beach was it? You can use my pointer number two.  Please indicate where were you?

HK III:
On which side 43 meters is?

LMPP:
Oh here, right?

HK III:
On which 30 meters is?

LMPP:
Oh this is near this river, right?

 [Inaudible]

LMPP:
Did you know or not where was the tailing pipe?

DN:
Here.

LMPP:
In this middle?  So it is rather far from the tailing pipe at the beach, right, the tailing pipe is here, right, the fist one is here and the second one is here?

DN:
[inaudible]

LMPP:
Oh here, right, this is river, right, Sungai Buyat, well the Chief Justice it is enough from us.

HK III:
Enough, right, we request.

MK:
Thank you the Panel of Judges, there is a little bit question from me, Witness as Master Diver, are you from a diving company, usually diver is from a diving company, right?

DN:
Right Sir.

 [Dede]

MK:
When you went diving, did you know where all the diving equipment came from?  Who provided them?

DN:
From MDC, Sir.

MK:
So all six equipment were from MDC?

DN:
That’s correct, Sir.

MK:
All six were from MDC?  Did MDC charge a rent for it?

DN:
I don’t know, Sir.

MK:
Don’t know.  So you don’t know how much the rent was.

DN:
I don’t know.

MK:
Do you have a license for diving?

DN:
Yes, Sir.

MK:
Including for deep sea and deep water?

DN:
Pardon me, Sir?

MK:
Or only deep water?

DN:
I have a SSI master diver.

MK:
Does that include for deep water?

DN:
Yes, deep water.

MK:
How often do you dive at a depth of 45 meters?

DN:
Several times.

MK:
Several times, how many times have you dived near the river mouth?

DN:
Four times, Sir.

MK:
Four times, and all four once at the bay, right?

DN:
That’s five times.

MK:
Oh, five times.  Once at Buyat Bay and four times at other places besides Buyat Bay.

DN:
Yes, correct.

MK:
So when you dived at the river mouth, was the water condition always turbid or clear?

DN:
It was actually turbid.

MK:
It was all turbid?

DN:
[Yes,] Turbid.

 [inaudible]

DN:
Yes, I remember it was in front of the river mouth.

MK:
Close to the river mouth?  Ok, regarding the [inaudible] do you know from what depth below the surface does sunlight become unable to pass through?

DN:
In my experience, in Bunaken [sunlight] was still visible at 40 meters [below the surface].

MK:
Still visible, but rarely invisible?

DN:
In Bunaken the [level of] visibility is very good, Sir.  The range of vision is about 20 meters, Sir.

MK:
Is there a river mouth at Bunaken?

DN:
No, Sir.

MK:
Far from the river mouth?

DN:
Well, no, Sir.

MK:
That will be all from us.  Thank you.

HT:
In answering the question from the police about who you [inaudible] to help take samples, we asked you earlier whether or not you have taken samples, you mentioned that you have taken samples of sand two years ago.  My question is, have you also taken water samples to be examined at a laboratory?

DN:
Not yet, Sir.

HT:
Do you know that there are protocols in taking samples for laboratory examinations, do you know that?

DN:
No, Sir.  I only know that there was a Police Headquarters there.

HT:
You don’t know.  Then your services were sought simply because you were a dive master?

DN:
Yes, correct, Sir.

HT:
Correct, alright.  Now I want to ask you about the plastic [bag used] for the sample, did you know or were you involved or did you understand that before the plastic was brought into the water, it must first be cleaned so that it does not get contaminated by other substances, were you?

DN:
No, Sir.

HT:
Oh, so you don’t know? 

DN:
I only received the bag.

HT:
You only received the bag; you don’t know whether it was clean or dirty?

DN:
I don’t know.

HT:
Ok.  Last question, after the contents of the bag were handed to Rignolda or Puslabfor, were you involved any further in the handling of the sample?

DN:
No, Sir.

HT:
Ok, thank you.

PS:
Your Honor, we will proceed with the questioning.  Witness, please pay careful attention to my questions.  If they are not clear, please ask me to repeat.  You are experienced in the taking of samples by companies, is that correct?

DN:
Yes.

PS:
Do you have any knowledge about the method of taking sea water as samples for scientific [purposes] pursuant to laboratory protocols, do you?

DN:
No, Sir.

PS:
No knowledge.  When the company asked you take samples, did that company also give you instructions about how they wanted [you to take] the samples, did they?

DN:
Yes, they certainly did.

PS:
In taking the samples at PT Newmont, or in this case in Buyat Bay, the one in this file, were you informed [about it]?  In this case, were you informed about the proper method of taking samples?

DN:
I was simply instructed to take the water.

PS:
Take the water, but which comes first?  Is it the water or, as you said, the sand first from the sea and then your friend takes the sand from the sea and you take the water simultaneously?  

DN:
Yes.

PS:
Is that so?

DN:
Yes, correct.

PS:
But during the briefing, you were not told to take the water first, and then the sand?

DN:
No, Sir.

PS:
You mentioned earlier that it was turbid below the depth of 43 meters, my question is: in your experience as a master diver, what level of depth have you dived to below the surface?

DN:
Normally 30, 40.

PS:
You are already a master, right?

DN:
Yes.

PS:
Have you tried 60 meters below the surface?

DN:
Yes I have, Sir.

PS:
That’s what I asked, what was the maximum depth you have ever dived?

DN:
87 meters.

PS:
80 meters.  At 80 meters, was it dark or bright?

DN:
It was a bit dark, Sir.

PS:
Dark.  You mentioned at 40 [meters] it was turbid because it was not bright?

DN:
Yes.

PS:
Because there wasn’t enough light, your range of vision and your friends was how many meters?

DN:
Two meters, Sir.

PS:
So you cannot see beyond two meters?

DN:
No.

PS:
Cannot see, huh.  When you went down from the boat, how many people were you with?

DN:
Six people, Sir.

PS:
All went down to the bottom of the sea?

DN:
No, Sir.  I only knew there were four at the bottom.

PS:
Only four people made it to the bottom of the sea?

DN:
Yes, four people.

PS:
Were you standing [facing them] or were they behind you?

DN:
I was the one taking the sand on top?

PS:
Did you see your friend take the sand?

DN:
Yes, Sir.

PS:
You did, how close [were you]?  I meant the depth.

DN:
[It’s like] this, Sir, I turned around and my sand was obove here.

PS:
Oh, so that means it was close?

DN:
Yes.

PS:
Did you use signals, or when communicating with your friends, how do you do it?

DN:
Body language, Sir.

PS:
Suppose you want to go up [to the surface], what code would you use?

DN:
That time …

PS:
What code do you give to your friend if you want to go up [to the surface]?  What’s this code?

DN:
Ok.

PS:
When you saw your friend take the sand from the sea, at what depth did he/she take it from?

DN:
He/she was at 45 meters, and I was at 43 meters, Sir.

PS:
Oh, so you were at 43 [meters].  That means there was about a 2-meter difference, you didn’t bring any measurement tool at the time, right?

DN:
Yes.

PS:
There was a deletion on the Minutes of Investigation.  I need your clarification on number 9, you mentioned 43 meters but perhaps you forgot to delete the name.  In number 7 you answered the following, let me read it.  Don’t worry, what matters is what you testify here [at the hearing], that’s what we want to hear.  “the result of the dive which I conducted,” remember it was you who dived, “was the taking of the sample of water at a depth of 45 meters.  Was that your statement or was it the police’s [statement]?  You mentioned that [at] 45 [meters] someone took [the sample] at the bottom of the sea; you dived slightly above that, approximately at 43 meters.  That’s weird, ok.

DN:
I believe it was 43, Sir.

PS:
43, huh.  So this is false?

DN:
I believe it was 43.

PS:
I will repeat my question, I will read it again, this is [for] question number 7, [your] answer for number 7 was: “the result of the dive which I conducted was the taking of the sample of water at a depth of 45 meters at the location of the first dive at the following coordinates.” So you are starting to correct that.  Here, too, for question number 9 you  wrote 45 meters, and strike through it and then you wrote your initial to it.  I don’t know whether or not this is your initial, but you believe it was 43 meters, right?

DN:
43, Sir.

PS:
So you want to say that the 45 [meters which was stated here] is not right, huh?

DN:
Yes, correct, Sir.  

PS:
You mentioned you took the samples standing in what position, were you floating on the water, vertically, horizontally when you took the water?

DN:
Horizontal, Sir.

PS:
Hold on, my question is: your friend first took the sand, and then he/she joined you to the surface and then you took the water?

DN:
He/she first showed me the sand, then I took the water.

PS:
But the four [people] were [situated] close [to each other], right?

DN:
Yes, correct.

PS:
When you were in that position, your friend took [the sand], what are they called, the fins were moving when you take the sample or when you try to balance yourself, did they kept moving?

DN:
There was a moment then when I was upset with them who were constantly moving, Sir.

PS:
Oh, so it caused [the water] to become turbid, huh.  No one told you that no one is allowed to make [the water] dirty before taking water for the sample, no one told you that?

DN:
Yes.

PS:
So no one told [you] how to properly take water?  In fact, some of the divers stroke their fins faster?

DN:
Yes.

PS:
Perhaps they were the ones you didn’t know, the ones in the picture?  The one who stroke the fins, the one you do not recognise, did he/she come to the bottom of the sea?

DN:
No, Sir.

PS:
Didn’t come, huh?

DN:
Yes.

PS:
But a master diver doesn’t necessarily have to be that quick?  If it were that quick, you would get exhausted even faster, correct?

DN:
Correct, Sir.

PS:
When you took the water [sample], were you in a vertical or horizontal position?

DN:
Horizontal, Sir.

PS:
That time, your friend was already up near the surface?

DN:
Yes.


PS:
Oh, so the four had joined, then [you] took the water?

DN:
Yes.

PS:
While that [person] was striking his feet, you told him not to do that, right?

DN:
Yes, I was upset at Yogie because I knew he was a new diver.

PS:
Oh, he was striking his fins so quick it made the water turbid, huh?

DN:
Yes.

PS:
When you dived, did you get a chance to see the sea bed?

DN:
Yes, because it immediately disappeared.

PS:
Oh, before taking the water, you had a chance to see it, but because there were strokes of the fins you didn’t get to see it again, was that what happened at the bottom?

DN:
Yes, correct, Sir.

PS:
So when your friend took the sand, it was already not visible what was being taken?

DN:
Yes.

PS:
It was no longer visible whether a cake was put inside because it was already turbid there, is that correct?

DN:
Yes.

PS:
You mentioned earlier that you dived and saw the sea bed.  When you were approaching the sea bed, did you see any fish there?

DN:
No, Sir.

PS:
Did you see any corals?

DN:
No, Sir.

PS:
In how many places did you not see corals?  Were you at one location or at several locations?

DN:
we dived twice, Sir.

PS:
Ok, then you mentioned that after you dived, you confessed when you were asked by the Judge that you then took pocket money or whatever you call it, and went to the office of KELOLA.  Only you or together with other divers?

DN:
That time it was only the two of us.

PS:
With who?

DN:
Laurence Wondal.

PS:
Laurence Wondal, you went there, and he was also given money?

DN:
We divided it, Sir.  600 thousand [Rupiah] divided into two.

PS:
Who was that given directly b?

DN:
Pak Rignolda.

PS:
By Rignolda, did the police also give you money?  None involved, huh?

DN:
No.

PS:
Thank you, that will be enough.

HK III:
Finished, huh.  I would like to ask one more question to you about the certainty of which elements [(parties)] who joined in the dive to take samples.  Do you know what UNSRAT means?

DN:
The University of Sam Ratulangi.

HK III:
Was there someone [who joined] from the University of Sam Ratulangi at the time?

DN:
Yes, Sir.

HK III:
What was the person(s)’ name?

DN:
Mr Lalamentik and Stephen.

HK III:
Joined in the dive?

DN:
Yes.

HK III:
What did they take?  One took the water and the other took the sand or what, or did the two of them take the sand?

DN:
Mmm

HK III:
Don’t remember?

DN:
I don’t’ remember, Sir.

HK III:
It’s better to not remember.  Was there anyone from PT NMR who joined in the dive?

DN:
No, Sir.

HK III:
No.  Let us ask the Accused whether he would like to raise any questions or give any comments to the Witness’s testimonies?

HS:
Maybe you want to make any statements or ask the…

RBN:
Thank you, Your Honour.  I have no questions, but I have comments about his testimony.
HS:
Thank you, Your Honour.  I have no questions, but I have two comments after I have observed this hearing.

RBN Comments
RBN:
The first is I accept that [inaudible] how many I don’t know, I am not sure the exact location however the police [inaudible] this witnesses is [inaudible] so where the samples is being brought?

HS: 
Thank you, Your Honour.  I accept that the Witness did dive and take the water sample.  How much?, I don’t know.  To whom it was given, I’m not sure.  The exact location, I don’t know.  What do question here is the taking of the sample and the chain of control over the evidence in such a critical case because in the police report it was reported that there were four samples; the Witness took two.  Where did the other two [samples] come from?

RBN:
Thank you.  The second is unfortunately [inaudible] also the testimony of others taking the samples there were so many inconsistency.

HS:
So once again, Your Honor, what I question here is the taking of the sample and the chain of control over the evidence in such a critical case.  It seems that KELOLA arranged for the dive and not the police, and such is the case with the other witnesses’ testimonies, where there are inconsistencies between the testimonies and the police’s Minutes of Investigation.  Thank you, Your Honor.

HK III:
Yes, I think that will be enough for the Witness’s testimonies.  We now allow the Witness to leave the courtroom.  We now call on the second witness.
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Siegfried Lesiasel

JPU 1:
Mr Siegfred L. Lesiasel.

JPU 2:
We apologise, Honourable PoJ, we would like to inform you about the physical condition of this witness.  For some reason, he is no longer able to see clearly, but hopefully he is still able to do the things he used to do.  Therefore perhaps he will be assisted by his daughter in presenting data?

JPU 1:
Judges, the Witness can no longer see.

HK III:
What is your full name?

SL:
Siegfried Louis Lesiasel, Sir.

HK III:
Siegfried Louis Lesiasel, born in Bandunglahir on 5 September 1957, correct?

SL:
Correct, Sir.

HK III:
Religion: Christian [Protestant].  Occupation: private [sector].  Address:  Komplek Kunciran Mas Permai Jl. Tanjung Blok D 47 No.4 RT.05/RW.03 Cipondoh, Tangerang, correct?

SL:
Correct, Sir.

HK III:
Do you know Richard Bruce Ness.

SL:
Yes, Sir.

HK III:
Do you have blood relations [with him]?

SL:
No, Sir.

HK III:
This is a fact witness; not an expert witness, right?

JPU 1:
Expert witness.

HK III:
Before you give testimonies as a witness in this case, your oath will be taken in accordance with your religion, namely Christian, are you willing?

SL:
If I may, I will give a promise; my religion does not allow [me to] make oaths/swearing.

HK III:
If it’s not possible for you to stand when your oath is taken, you may do so while sitting..

SL:
I would like to try to stand, Sir.

HK III:
Why don’t you do it while you sit?

SL:
I would like to try standing, Sir.

HK III:
Oh, try to stand, because both hands [will be] aligned with the ears.

 [Witness’s oath is taken]

HK III:
Witness, what is your educational background?

SL:
I…

HK III:
Faculty of Law at the University of Parahyangan, so you have [completed] an undergraduate study, right?

SL:
I did not complete my undergraduate study, Sir.  I studied environment by myself because at that time there wasn’t any faculty which could give me what I wanted.

HK III:
Have you worked at PT Radian Utama?

SL:
Yes I have, Sir, for 7 years.

HK III:
Have you worked ar PT Ciprokon?

SL:
Yes I have, Sir.

HK III:
Have you worked at PT Environmental Nusa Geo Technica?

SL:
Yes I have, Sir.

HK III:
What is your current occupation?

SL:
I am an environmental consultant, to the extent that I am capable of, and I have a business in telecommunications, Sir.

HK III:
Where did you mention that you have worked at, in East Nusa Tenggara (NTT)?

SL:
PT Nusa Environment Geo Technica, you mean the name of the company?

HK III:
Oh, is that so.

SL:
In Jakarta, Sir; not in NTT.

HK III:
Do you have any experience in AMDAL?

SL:
Yes, I do, Sir.  Since …

HK III:
How many years of experience do you have in preparing AMDAL?

SL:
The first time I prepared AMDAL was in 1983, Sir.

HK III:
1983, for what purpose?

SL:
At that time for oil purpose in Pabelokan Island in the Thousand Islands area for an Oil Company, i.e. Yapco, Sir.

HK III:
And then where else?

SL:
Many, Sir.  I have worked starting from Aceh.

HK III:
So you are experienced in preparing AMDAL?

SL:
Yes, Sir.

HK III:
Have you ever been asked to prepare AMDAL for PT NMR?

SL:
Yes, Sir.

HK III:
Who asked you to prepare the AMDAL?

SL:
At that time I was an employee at PT Environment Nusa Geo Technica.  Their partner was Daimson Moore & Co. in the United States.  PT NMR in the US made a contract with our company in the US and as an employee of PT ENG, I was asked to prepare the AMDAL for PT NMR’s project in Minahasa, Sir?

HK III:
What year was that?

SL:
1992, Sir, I forgot the exact date.

HK III:
Yes, in 1992, huh.  In preparing the AMDAL, did you do it by yourself or was there a team?

SL:
An AMDAL can never be prepared alone, Sir, because it consists of many parts and sciences for which I formed a team.

HK III:
Team, huh.  Can you remember some of the members in the team?  To the extent you remember, do you still remember their names?

SL:
From Daimson Moore at that time there was John Petrodinger, there was Robert McDonna, Barry Myer, Budi Indrasuseno, and then from UNSRAT we worked together with UNSRAT, there was Prof. Dantje Sembel, Prof. Berhimpun, Prof. Palimewen and some other surveyors whose names I can no longer remember, Sir.

HK III:
The one who asked or appointed you to join the team to prepare the AMDAL, who was that?

SL:
John Petrodinger, Sir.  He was head of the Southeast Asia region, including Indonesia, Sir.

HK III:
At that time, in the AMDAL, this is regarding the waste, okay, was there [anything] about the waste disposal?

SL:
The AMDAL was about the overall mining activities, including waste management?

HK III:
Waste management?

SL:
Yes, Sir.

HK III:
You mentioned earlier that you were experienced in the field, particularly with regard to PT NMR at the time you prepared this AMDAL.  This PT NMR, what company is this?

SL:
A mining company, sir.

HK III:
Gold mine, huh?

SL:
Yes, sir.

HK III:
In what form did the waste take?

SL:
Several, Sir, depending on the stages [they were in], but perhaps the issue of the discussion at this time is tailing.

HK III:
Tailing, in your previous experience, is the waste disposal which is popular nowadays, the one being discussed, can it be disposed in the sea or on land?

SL:
In the AMDAL, we may not cover or hide our way of thinking towards the possibilities in managing waste, Sir.  PT NMR was my first experience for mines but previously I had always followed the development of waste management.  It is true that placing tailings under the sea is something which is not common in Indonesia, but from the materials that I’ve read and from intensive discussions, I saw that it was an alternative worth considering freely, Sir.  Because basically it provides us an opportunity to manage tailings waste with less risk towards human lives, and this is important, Sir.

HK III:
Oh, is that so.  So you are saying that for every mine tailing, an AMDAL would be prepared before the tailing is disposed of?

SL:
Yes, Sir.

HK III:
Are there also any mining company whose waste are not processed yet it is directly disposed of, and there are some which are processed first and then disposed of?

SL:
Mining companies in Indonesia is an industry that has quite a plenty of strict regulations governing it for a long time.  As I understand it, no one can dump waste before it is processed, perhaps the method of processing it develops with the growth of technology, Sir.

HK III:
So when you prepared the AMDAL, the processing of the waste was already taken into consideration?

SL:
As a person who prepares the AMDAL, Sir, I have taken that into consideration and I also relied on experts and other materials and suggestions that we obtained to make the necessary considerations in elaborating the environmental impacts of this mining activity, including the tailings disposal, Sir.

HK III:
About the AMDAL which was prepared by your team, whom was it submitted to?

SL:
According to the then prevailing provisions, we were required to submit the AMDAL to the Department of Mines and Energy, now known as the Department of Energy and Mineral Resources, to be reviewed by them, particularly by the Environment Bureau..

HK III:
So you presented it?

SL:
Correct, Sir, a couple of times.

HK III:
Has it ever been presented?

SL:
Yes, Sir, twice.

HK III:
And how was the response towards the presentation?

SL:
Quite difficult because the method of talilings disposal by placing it on the sea bed was still new, so we gave two presentations; once in Jakarta, and once in Manado.

HK III:
Was the AMDAL accepted, or accepted subject to the condition that it had to be rectified, etcetera?

SL:
There were always notes [for rectification], but what is important was at the end, after all rectifications were made, the AMDAL was approved, Sir.  This means that the content of the AMDAL had been understood and constitutes as points for consideration in granting operational license to the mining activity, Sir.

HK III:
You mentioned earlier the possibilities of dumping tailings in the sea and on land.  At that time, you gave such alternatives, and then do you know whether PT NMR [chose to] dump tailings in the sea based on [your] recommendation or its own initiative?

SL:
First of all, I must say that as a person who prepared the AMDAL and the AMDAL study, [the AMDAL] was not meant to be used as a recommendation to its proponent, but to find out the impacts it would have on the environment if the activities proposed by the proponents are implemented.  Hence, PT NMR chose to place its tailings into the sea bed based on its own initiative after it has made several studies with its engineering group.

HK III:
Are you saying that you don’t know?  If you don’t know whether PT NMR decided to dump its waste or tailings into the sea, and not on land, was based on its own initiative or based on an option proposed to the government or the competent authorities?

SL:
I don’t know, but I do know that we had received a description of the project from Newmont stating the the alternative it chose was to place tailings in the sea bed of Buyat Bay.

HK III:
Did your Team also study about the negative and positive impacts or the least impact it has on environmental pollution?

SL:
That was the exact purpose of the AMDAL study, Sir, we had to study the impacts.

HK III:
I mean was it concluded there [in the AMDAL] that after having studied the condition of the land and the sea, you concluded in the AMDAL you prepared that dumping tailings into the sea would have lesser risk.

SL:
No, Sir.  We started with Newmont already planning to dispose into the sea, but if you read the first part of the AMDAL, it shows that before [Newmont] reached its decision to dump tailings into the sea bed, there was an alternative to dump [tailings] on land and we briefly described why it was finally decided that it will be dumped into the sea.

HK III:
what I meant was was there ever any recommendation from the team about the option between dumping the tailings on land and into the sea?

SL:
The scope of the AMDAL study which we were required to do does not include giving recommendations to the proponent about what it should do in its proposed activities.  First we inform them that if you do this, the effect will be such and such; that is our main task.

HK III:
So you did not make any recommendations?  You merely gave options?

SL:
No, Sir.

HK III:
No, no.  What I meant was who finally decides whether [tailings] will dumped on land or into the sea?

SL:
PT NMR, Sir.  We inform [PT NMR] about the impacts on the environment if it places tailings in the seabed of Buyat Bay.

HK III:
So your understanding is that [one that decided to] place tailings into the sea was PT NMR?  Was that consulted with the Department of Mines and Energy or the Ministry of Environment?

SL:
The process of the environment [evaluation] is conducted through the AMDAL study.  I don’t know about the Department of Mines and Energy, but I assume that as the government’s partner it must have already discussed [the issue], Sir.

HK III:
So the conclusion is you don’t know, right?

SL:
I don’t know, Sir.

HK III:
Do you know how the decision to place tailings into the sea was reached?

SL:
I do not know.

HK III:
Because it was not based on your recommendation?

SL:
Correct, Sir.

HK III:
And you don’t know the process how it reached to the conclusion that the tailings should be dumped into the sea?  Your team were not involved that far, was it?

SL:
No.  Not to the decision fo dump [tailings] into the sea.

HK III:
In the preparation of the AMDAL, were there any representatives of government institutions, NGOs, WALHI etc. involved?

SL:
There were, Sir, when we gave a presentation of the draft AMDAL at the Central Committee of AMDAL at the BPE.  All relevant institutions, especially NGOs and WALHI were present.

HK III:
Mam, is there anything you would like to ask?, we allow the Public Prosecutor to ask questions?

JPU 1:
Thank you, Honourable Judges.  Witness, I would like to ask you once again, you mentioned that you prepared the AMDAL upon a request from PT NMR when you were working for PT ENG.  My question to you is, you mentioned that you have been involved in the preparation of AMDAL many times, what exactly is the purpose of preparing an AMDAL?

SL:
I would like to briefly answer it, Sir.

JPU 1:
Yes.

SL:
Because we wanted a sustainable development, Sir, we wouldn’t want to construct [things] only to know afterwards that it isn’t good.  So before we construct anything, we would study it from an environment perspective.

JPU 1:
From an environment perspective, did you know that there are provisions that regulate that in Indonesia?

SL:
Yes I do, Sir.

JPU 1:
Can you mention which regulations govern the issue?

SL:
The supporting regulations when we made the AMDAL.

HK III:
Hang on, okay.  Let’s change the Witness’s seat so that there will be a handle, because the [Witness’s] hand is hanging and he said it isn’t comfortable.

 [Witness’s seat is replaced]

SL:
Thank you, Sir.  The chair is comfortable; makes me not want to get down.  So the first Law was Law No. 4 of 1982, that was the prevailing law at the time I prepared the AMDAL.  Then that Law was replaced by Law No. 23 of 1997.

JPU 1:
Yes, No.23 of 1887.  In what form did you prepare the AMDAL?

SL:
A report, Sir.  Study report.

JPU 1:
Stdy report.  Was it a written report or visualisation or what?

SL:
A written report, and inside there are maps and we tried to give descriptions as real as possible to the readers of the documents, Sir.

JPU 1:
Alright, pardon me, Witness, perhaps not but can you still see?

SL:
It’s difficult to hear your voice, Sir, but I cannot see you.

JPU 1:
Because the thing is, we have [here] an AMDAL document, so the title of the book =, if you remember, is the Analysis Study of Environmental Impact of the gold mining activities in Minahasa and Bolaang Mongondow, Sulawesi Utara, Indonesia.  Final Report, Main Report, November 1994, PT NMR Atria Square Lt.14 Jl. Jend. Sudirman Kav.33 A, Jakarta 10220.  Do you remember the cover of that report?

SL:
If I’m not mistaken, it was blue.

JPU 1:
Hang on.  When you prepared the document, could you still see at that time?

SL:
Yes, Sir.  I could still see and walk.

JPU 1:
Alright, now about the book cover which I described earlier, do you remember whether the [study] result you reported was [composed] in that book?

SL:
I didn’t have the book, but it was a copy of that book.

JPU 1:
Alright, now I am going to hand it to you.  Here is the book.

SL:
There was a license at the front, Sir.

JPU 1:
[From] The Secretary General?

SL:
Yes, correct.

JPU 1:
Yes, there are letters there.  The first one is about the approval of environmental impact analysis of the gold mining activities in Minahasa and Bolaang Mongondow, North Sulawesi Province.

SL:
Yes.

JPU 1:
Do you still remember this?

SL:
The cover and the letter, yes.  As for the contents, Sir, I’m sorry I cannot see, but it does not disregard that I trust that this is the document.

JPU 1:
Alright.  So that is your understanding, right?

SL:
Yes, Sir.

JPU 1:
Panel of Judges, we wish to present this evidence.

HK III:
Is this true that this is the one that was prepared?

JPU 1:
The one confiscated is also included as evidence, Sir.

HK III:
Yes.

JPU 1:
Witness, please allow the lady to bring close the microphone.  Thank you.  Witness, you conducted an analysis study about the environmental impact, and you also mentioned that in that result, you did not give any recommendation, you merely described the consequences of such and such.  I would like to ask you—you can describe in details because you are the one who conducted the analysis.  How was it exactly did you conduct the analysis, was the [environmental] impact analysis prepared before the activity was carried out by PT NMR, or did the activity take place first before the analysis?

SL:
AMDAL is only allowed for activities that have not been carried out.

JPU 1:
[Activities] that have not been carried out?

SL:
So at the time, PT NMR’s mining activities had not been carried out.

JPU 1:
Then is it true that the analysis which you prepared was an analysis on what would happen if PT NMR conducted mining?

SL:
Correct.

JPU 1:
Then I ask you, did the analysis you prepared at that time include about the tailings that would be produced and dumped into the sea by PT NMR?

SL:
Yes, Sir.  Not the product, but the waste.

JPU 1:
Yes, the waste, the waste product that were disposed of.

 [NIKEN]

SL:
Must be discharged.

JPU 1:
Was it done an analysis in that time?

SL:
Yes Sir.

JPU 1:
To be analysed, I want to ask, can you explain all of the things to be analysed by you in that time?

SL:
Fine Sir, the first analysis was done by my team, we were as the arranger, so that I may explain and also can explain what steps taken, firstly we want to know on the environmental impact Sir, we want to know what kind of activity would be done in details. What will be used, when is that, how much and how long. Afterward we have to know the environment that will be impacted from this activity, so that we arranged all of that matters on AMDAL, may be you can see in it, about the environmental setting?  

JPU 1:
That were arranged the environmental setting? 

SL:
Environmental setting.

JPU 1:
That environmental setting was formed in a visualization, writing or map?

SL:
There are a writing, number and table, may be in the Annex there are studies excuding I made some portraits in that time Sir, but may be not all of it was enclosed, I did not remember if it is about potrait Sir. Then after we know what has been planned and how the environment is, may be we explain it in details, we want to know not only about its environmental condition in that time but also about the trend, also its dynamika Sir, because the environment is not dead Sir. The matter here was something that must be understood by all of parties who read AMDAL, that AMDAL is an environmental illustration when the study made.   

JPU 1:
So the first AMDAL was to analyse the environmental setting, the environmental condition when AMDAL was made. 

SL:
That is right Sir.

JPU 1:
Like you have said before, was it done an analysis before the activity?

SL:
Right Sir.

JPU 1:
Ok, you can continue it.

SL:
So after we knew about its activity plan and how the environment was, its environmental portrait and all of its dynamic therefore we collided the term Sir, if you see in AMDAL document, you will see that we use interaction matrix and also called as a flow diagram.

JPU 1:
Interaction matrix, do you still remember that page? You do not remember that, do you? 

SL:
I do not remember but may be I can remind it if there is table of contents Sir. 

JPU 1:
Interaction matrix, we also have the copy here.

SL:
Why Sir?

JPU 1:
Continue.

SL:
So the interaction matrix’s purposes is to show what activity in our opinion will collide what component in the environment, so we could more understand and we also made such a flow diagram Sir. If sediment flowed to the water, what kind of things that will be impacted because of sediment flowed to the water.

JPU 1:
Wait a minute Witness, may I interrupt a while here?

SL:
That’s allright, please do.


JPU 1:
Like you have said before that before you conduct an analysis, you have to get the information about the activity which would be done by PT NMR?

SL:
Yes Sir.

JPU 1:
What did you mean to collide the term with environmental result, the condition in that time whether what you mean about the activity done by PTNMR was collided with the condition in that time?  

SL:
Its example Sir, may be it will be easier if explained by an example.

JPU 1:
Yes.

SL:
In recontruction stage Sir, I do not remember for sure, may be there was land acquisition activity. 

JPU 1:
Ok.

SL:
Perhaps we collided with land ownership for example Sir, sediment for example flowed into the water, what happen if sediment flowed into the water and from most of that matters, we already have an illustration from the literature Sir, it because of mine industry is not a new industry Sir.

JPU 1:
Ok.

SL:
So that was our first method to identify the impact that would happen, then we have to examine closely if we already knew this impact, we have to evaluate the impact. There was its own chapter Sir, I am vaguely remember about that but in AMDAL study there is always its project description, how the method which has been used to make a setting, environmental setting, to identify its impact and then to evaluate its impact. That is included in AMDAL document. 

JPU 1:
Fine Sir, You have told about how the examples were, if for example the sediment was discharged into the sea, what was the consequence? You did the analysis about that, before I ask you other things, I want to ask what was the result that you have done in that time about the sediment if discharged into the sea?  

SL:
Which sediment Sir, you mean it was from ground water or tailing? 

JPU 1:
I spread it again whether it was from digging and tailing that you analized in that time?

SL:
All that we estimated would happen.

JPU 1:
All would happen, therefore both of them you analyzed, didn’t you?

SL:
Not only from ground water, from sediment which came from Buyat River but also from tailing that planned to be placed into seabed of Buyat Bay. 

JPU 1:
What was your analysis result in that time?

SL:
On analyzing after identification based on prevailing regulation, we have to do the impact classification, from less important, important, very important etc Sir, and there is a guideline Sir, there is also a parameter or there are conditions that can be used by us for put the impact classified in what group. For tailing in that time, we classified that impact as just an importand impact. 

JPU 1:
Can you explain how was that?

SL:
Yes, there were some things happen when placing tailing in seabed of Buyat Bay, that make it was important that the substrat or Buyat Bay’s seabed was covered by sediment, and by covering that automatically it killed the life of that Buyat Bay’s seabed Sir?   

JPU 1:
That was your analysis?

SL:
Right.

JPU 1:
If tailing disposal into the sea would cover seabed part of Buyat Bay and the life would be dead? 

SL:
Yes.

JPU 1:
What kind of life would be dead in that time?

SL:
There is benteng organisme or organism benthos, such of benthos was in upper layer from seabed Sir.

JPU 1:
Fine Sir, please continue Witness.

SL:
I want to confirm my words that only as important, because there was very important impact classification, our reason as far as I remember Sir, but it can be seen in the document Sir, for saying that is only important impact is because the impact caused by placing tailing in the seabed, it can return Sir, it means that the life of the said benthos animal, the width of track where we will place that tailing, all of life will arise again and they will alive on the above of tailing placed in Buyat Bay Sir. From the ecological standpoint, from the amount standpoint of existing animal or species that will be alive only such part of animal. This animal we predicted would be colonized again, would make a new life on the above of tailing after tailing did not excluded from the pipe again. So that the area which covered by tailing and the animals existed was dead afterward it became new area where the animals could alive Sir.   

JPU 1:
Yes, I want to ask your analysis, you have stated before that when tailing covered the benthos then there will be a new life of benthos on the above of tailing. How long the period of a new life existed according to your analysis in that time? 

SL:
Logically after tailing did not excluded from the pipe because if it lived in the time of tailing was still excluded, it would keep covering Sir.

JPU 1:
Covered and then?

SL:
So if this tailing stopped excluded therefore this animal would colony again on up of the tailing dump which was no more increasing Sir.

JPU 1:
Yes that was your result about that matter.

SL:
Among others.

JPU 1:
You have stated whether in your analysis result also concluded about the matter which you have explained before that it would not cause, killed the life there, didn’t you also have alternative analysis what could be done so that they would not be extinct? 

SL:
I did not said that they would be extinct Sir, because extinct means over Sir. I said that the life which were on the project track, on tailing track would be dead but afterward that tailing would be a new home for the animals which lived there Sir. 

JPU 1:
As long as tailing did not discharged into that place again?

SL:
The process must be stopped, if not it would dump again, would be dump again Sir.

JPU 1:
Ok, you also analysed it meant that you analysed the possibility that would happen if tailing was discharged into the sea? 

SL:
Yes that’s right.

JPU 1:
Yes, did you also analyze in that time about the proper and suitable location for placing tailing disposal? 

SL:
You mean in the sea?

JPU 1:
In the sea mean in this sea, the area which is in the sea.

SL:
Fine Sir, PT NMR came with its project description or activity plan, in that activity plan has mentioned how they would place their tailing in the seabed and where they would place it. We analysed what happen if it was done according to that plan, so we did not involve on the procedure of looking a better location to place tailing Sir, because it was not our capacity in AMDAL document Sir. 

JPU 1:
Ok I understand, so actually the activity plan was already has by PT NMR when you did an analysis?

SL:
Right Sir.

JPU 1:
In that plan, was it already determined about the distance and the depth of their tailing disposal plan?  

SL:
They already determined distance, depth and in the discussions occurred we kept asking the same question why they placed it there. Therefore it already included in the plan Sir.

JPU 1:
Ok it means that Witness has known the location of tailing disposal plan and its depth?

SL:
Right Sir.

JPU 1:
Were there who analysed and examined about the depth? 

SL:
As far as I know Sir, in that time we also talked with the engineering company that was doing a part research of PT NMR to place tailing disposal in Buyat Bay’s seabed, that company’s name if I was not wrong is Rescan Sir, they intensively doing engineering study for making the design how to place the pipe, in which depth etc. 

JPU 1:
So in that time, how did you analyse that location plan?

SL:
At first we studied their report, oh I would throw the tailing here, the map is this?

JPU 1:
Yes.

SL:
Then we make sure it, we knew the environment potrait in that area.

JPU 1:
That was that I mean portrait which happened in the environment at that depth, it was analysed before conducting tailing disposal to that place? 

SL:
So we took seawater samples because it related to the sediment Sir, then we checked the area that through by pipes. As long as possible we were looking for information about whether there was benthos organism there.

JPU 1:
And after that analysis conducted, was there a life there, at the placing plan of that tailing disposal activity?  

SL:
I forget it Sir because I did not see that but there is in AMDAL document Sir, you can read about bentik organism, environmental setting where did tailing want to be placed? 

JPU 1:
Fine.

SL:
And no need to see it directly Sir, was that right Sir? But from secondary data of research conducted before, not in Buyat Bay might be in another place, generally was there any picture of what kind of organism in approximately which lived there Sir? 

JPU 1:
It is included in AMDAL report.

SL:
That is included in AMDAL and also in the other reports I think Sir.

JPU 1:
Yes you have explained before that who conducted data analysis in the seabed was a Company, was that right?

SL:
Right.

JPU 1:
Please repeat that, what was a Company?

SL:
If I am not wrong, its name is Rescan because in that time we were still in process on doing AMDAL, we met several engineering company who worked for PT NMR. There was NSR and Rescan and they related in making design particularly tailing placing in this seabed Sir.

JPU 1:
Fine, did you also receive report from that company in that time about that location? Whether the location was still included or under thermocline area?  

SL:
We found thermocline Sir, so that was also survey result Sir. 

JPU 1:
Did you find it in that time?

SL:
Yes Sir, in that time there was an expert, his name is Lee Polseck, he was already conducting in taking the information about the temperature of depth of watersea column at Buyat Bay.

JPU 1:
Yes.

SL:
Afterward this job was included in our job by Newmont America, then it was kept continued and it became our part for checking and we began to involve there, Sir. But before AMDAL begun, there were already the activities of looking for temperature data in seawater column at Buyat Bay Sir. 

JPU 1:
You have said before that it was found thermocline area in that time, what if related with activity plan of PT NMR on thermocline disposal location, whether that thermocline area which you have been found was located at location of tailing disposal plan of PT NMR?

SL:
I have to answer yes, why I have to answer yes is because it related with the definition of thermocline, so that the temperature measured which we got in the three taking of temperature sample of Buyat Bay’s column showed its characteristic supporting the existence of thermocline.  

JPU 1:
There is thermocline, right?

SL:
So it has referred to its definition.

JPU 1:
Fine, in that time it was still on thermocline area like you have said before, that location was still on thermocline area?

SL:
I have to answer yes Sir, because the data showed that.

JPU 1:
Data showed that that location was thermocline area in accordance with occurred data. Analysis that you have done in that time, Witness, I prefer to focus on tailing, did your analysis result tailing disposal requirement which would not cause negative impact on tailing disposal in that time? What were the requirements?    

SL:
I have to answer no Sir because if I gave the requirements for PT NMR, it meant that the making of its disposal according to my requirement, whereas the purpose of AMDAL study is what was they planned then I checked what was the impact caused Sir. So the activity of environmental impact caused this impact, this is my part and that thermometer measuring was in order to check the environmental setting of water column in Buyat Bay.   

JPU 1:
Oh I see.

SL:
Right Sir.

JPU 1:
You have also said that PT NMR already has activity plan to conduct activity in the sea, did your analysis result also recommend and agree such activity plan of tailing disposal by PT NMR into seabed?

SL:
The scope of AMDAL study was not for agreeing such a plan Sir.

JPU 1:
Not for agreeing.

SL:
So if I said that we did not recommend, it could not be meant that we did not agree because agree or not agree is not AMDAL study’s competency.

JPU 1:
That is not your competency?

SL:
Right Sir.

JPU 1:
We continue to our partner Chief Judge.

JPU 5:
Thank you Witness, we have kept talking about tailing right, can you explain the meaning and definition of tailing so that this court’s audience can understand about that.   

SL:
Ok Mam, I am not a marine expert, I am the arranger of AMDAL and as the arranger of AMDAL, like you and other people in this environment, I have to know what that called thermocline in this matter, in my investigation I was looking for the definition of thermocline and I found it more that one Mam. But basically the definition of AMDAL is included in our AMDAL document is one layer of seawater column, so if this seawater column has a characteristic layer, has a difference temperature that we stated in AMDAL more than 2 celcius per 100 metres. It means that if I turned down the thermometer and I stopped at such a depth and I saw that between the depth of 50 metres and 150 metres, for example the temperature immediately turned down more than 2 celcius so I have to take a conslusion that on the depth of 50 metres, if I may use the popular word for it, it was a beginning or the uppest part of thermocline. Then if I went deeper Mam, if that thermometer reduction returned under 2 celcius per 100 metres so I was out of thermocline Mam. May be that is my explanation about that.       

JPU 5:
Ok, Witness, did you know what was the form of tailing which placed into Buyat Bay’s seabed by PT NMR?

SL:
The form of tailing is only one Mam, it is like mud, there were solid and substance liquid. That tailing flowed out from pipes in such form of mud Mam but little bit viscous because if I am not wrong the activity description on AMDAL document stated that solid substance of mud was between 45-55% if I am not wrong, so it may be not in the form of diluted mud but quite viscous mud.    

JPU 5:
Witness, what happen with tailing when it flowed out from tailing disposal pipe in Buyat Bay’s seabed as assumpted by PT NMR?

SL:
Allright Mam, in the description of AMDAL’s activity we made in time of tailing flowed out from pipe, was pushed out by using the power of pump above, when tailing’s out, it would stay in the seabed, but there was a little and we could not quantify of soft shales that may be need a little bit longer of time from the main part of that heavy tailing, for floating around in the below water column before it was also present at last, because we calculated that perhaps in that below flow would make it floating around a little bit longer than heavier solid part of tailing so there was that floating and afterward falled in its side. If I can explain Mam, it has made a computer model of this matter and I think the computer model of that tailing track was on AMDAL and it was on the seabed of Buyat Bay.   

JPU 5:
Previously you have explained that there was something that floating around, by the existing of something floating around, could the water be unclean?

SL:
Where was that Mam?

JPU 5:
Causing the seawater became unclean. 

SL:
Seawater was deep Mam, below at the place near tailing may be we think that it would not go up because one of the condition for going up is it have to be lighter than watersea, there must be an energy pushed it up and there is called thermocline.   

JPU 5:
We continue Sir, previously you have explained that the one who determined tailing disposal into the sea was from PT NMR party, did you know the other alternative way which has been considered by PT NMR for placing its tailing or disposing its tailing?

SL:
Yes Mam, PT NMR has considered to place its tailing in the land and already being investigated and I did not know its continuation because it did not include in our study content. 

JPU 5:
Fine, thank you.

JPU 2:
We continue it Witness, we want an explanation about scope of study that carried out by you and AMDAL team, how wide was that?

SL:
I did not know how wide it was, because our standard was not the width but we have to make hypotesis line which area according to us that need to be included and that depends on environmental impact that we would analysed. For example Sir, there is such an area for biological territorial, also for land biological etc. So that area could be stated as united of several study area and then we took such as hypothesis line for making it easier of AMDAL readers so that they understand where we conducted research study of that environmental illustration Sir. 

JPU 2:
Fine Sir, so that did as a whole all place where PT NMR would conduct all its activities, not only for exploitation, exploration, tailing disposal or transportation, that all was your scope in conducting study? 

SL:
Exploitation yes, but exploration not.

JPU 2:
Not in exploration?

SL:
Because AMDAL was for the condition where we spoke on production exploitation, its mine activity was already operated.

JPU 2:
So did you know the working area of PT NMR?

SL:
Please make the question clearly Sir, because there was area contract and also mine operation area Sir.

JPU 2:
Ok, now I want the explanation one by one from you about the area contract and mine operation area. How was that Sir?

SL:
If Contract of Work may be included in AMDAL Sir, but what we thought for being important in making AMDAL was the area where PT NMR would place, conduct its activity that directly related with mine exploitation activity for PT NMR in conducting its activity Sir. I am sorry, I should illustrate it but my ability is limited Sir. 

JPU 2:
Did Buyat Bay include mine operation area of PT NMR?

SL:
Yes Sir.

JPU 2:
Fine, then if it was included operation area of PT NMR, in the form of Buyat Bay, actually when you conducting a study there, what was the allotment of Buyat Bay itself Sir?

SL:
Based on the law, there is no document showed an allotment of Buyat Bay, the word allotment is related with RUTRKB now, previously D Sir, so the allotment on such of area have to be determined by local government. When we did AMDAL study legally there is no document which states oh this area is for this but factually Sir, that area was used by the fisherman in that time to do here called bedaseng Sir, took a rest at the beach of Buyat Bay for catching nener and fish.   

JPU 2:
So according to de facto was for fishermen activity there?

SL:
That’s right Sir although there are only few fishermen Sir.

JPU 2:
Right, then you have explained before about the possibility of tailing disposed or flowed out to the seabed of Buyat Bay would extinguish among others was benthos, whether the occurrence of study conducted by your team by extinguishing several types of life in the sea would influence the production in that location?  

SL:
That no need to use a study, there is already a science about that, so if you said that the fish’s food is plankton Sir and plankton breed because of sunlight Sir, there are two planktons Sir, the plant category called vitoplankton and animal category called soho plankton, and then the fish eat soho plankton. That is a science that known by my experts and what I have been talking about is heard from them Sir, so if tailing only covered a part of Buyat Bay’s seabed, the impact towards the fish may be nothing Sir because the fish has a high mobility Sir. Today was in Buyat Bay, tomorrow was in Totok or the day after tomorrow it was on Laut Banda, if it did not eat in Buyat Bay, it still can eat elsewhere Sir. So this bay Sir was not like a lake Sir, it is an open area, and the fish which has high mobility would not be disturbed with this condition, it means that the fish did not eat here it would eat elsewhere Sir. Even though it cannot find food here, it will go to another place and after tailing stopped to discharge then it will return to eat benthos organism which existing only in the track where tailing placed not in all part of Buyat Bay.      

JPU 2:
Yes thank you Sir, afterward Sir, in page 4-161 AMDAL study that you have conducted, there was stated that in the depth of 80-120 PT NMR’s staff using particular technology for catching the fish and did succeed in catching 68 type of fish which represented 11 species, did you still remember that? 

SL:
I still remember the amounts Sir, deep-sea fish, right?

JPU 2:
It means that what that has been recorded was already through a survey and has acknowledge by your team?

SL:
By the expert.

JPU 2:
Your team, afterward there is in Appendix F of AMDAL study that there was fisherman catch by using seine net and fishing line for the survey period of 60 days was obtained fish catch in the amount of 191.960 fishes and it was represented 29 species. Was that according to the study that has been conducted by you and your team?  

SL:
By my team.

JPU 2:
So that was obtained at the time of study conducted.

SL:
For the fishery.

JPU 2:
I go back to the previous matter Sir, how long was the period for you and team on conducting this study entirely Sir?

SL:
I would use the activity as a guideline Sir, because I forgot the date, as far as I remembered, we did a survey at the latest of 1992 while AMDAL was just approved on the end of November 1994, therefore in making AMDAL study, that study period is from we began until we obtained an approval Sir, because there was a survey and report decision and also there were presentations or discussion as we called probably by the proponent or AMDAL commission Sir. So it will be safely to say that the period is the end of 1992 until 1994.

JPU 2:
Almost two years.

SL:
Almost two years.

JPU 2:
Or approximately two years right? More or less.

SL:
If seen from that, right Sir.

JPU 2:
Then what method of data was used by you? Was everything studied closely? Let say that the study on tailing conducted by all of your team from the study on what the shape of pipe is, how it would be discharged, how the method of disposal, were all of that part of your study?

SL:
No Sir, that was part of engineering study, we received the plan and we saw what was its impact.

JPU 2:
So that was for engineering, not your competency?

SL:
Not including of our contract Sir.

JPU 2:
Whether the collection data like you said that was on the impact that would happen to your environment, was for obtaining the quantity of community, for obtaining the sum of sick people, did you do direct study or sometimes need additional data from other parties? 

SL:
There were two kinds of data in arranging AMDAL, there were primacy data and also secondary data that is data taken from the agencies, if allowed is from the Government so that it can be addressed, particularly on the matter of community etc Sir, we are using data from BPS. If it is for data of sick people or something like that, we went to the location appointed by the Government that was the location for monitoring health situation as Public Health Center etc Sir. So there was data taken as secondary data, that may be the answer.    

JPU 2:
In your opinion since you were arranging this AMDAL, was this AMDAL more arranged based on primacy data or secondary data?

SL:
It depends of the matter Sir, there were parts when we did primacy data we need such a long time Sir, so that we used secondary data but it has been through many research and certified its legality by the experts. For example, when you are talking about the thermocline theory, that is not our theory Sir but there is already theory about that matter. 

JPU 2:
Because you touch on this thermocline, there is a question from my partner who is asking about this thermocline matter, I want to know that base on the study done, how the depth is thermocline layer found? 

SL:
Our AMDAL stated that the middle of thermocline was on the depth of 82 metres, but one thing that we want to suggest from its theory, we will add that this layer can move up and down. We can see it in AMDAL Sir that this thermocline can move up and down Sir. So if we say that the middle of thermocline was on 82 metres, the best thing that I want to say that from our data taken in that time seen that first thermocline was on this depth and last thermocline was such in this depth so that the middle was in this depth approximately.   

JPU 2:
You said before that thermocline can move up and down, if thermocline layer is up it means that thermocline layer is on shallower part that nearer with watersea surface? 

SL:
Yes but there is a limit Sir.

JPU 2:
Yes.

SL:
What I mean is this Sir, we know why it is called thermocline because it related with thermal or heat, there is a limit for sure where it can not move higher because temperature change there can not happen in accordance with characteristic required to happen such thermocline Sir. We are in tropical area Sir, so that there is a limitation for that because the layer is not possible to move on highest surface, there is a limitation for sure. 

JPU 2:
You have said that 82 metres is the middle of layer, right Sir? The middle of thermocline limit right Sir, if I am not wring, is that true?

SL:
Yes that is on the AMDAL.

JPU 2:
That is the study on thermocline was done in the end of pipe that would be set or also include the area surrounding the place that would be used for tailing disposal of PT NMR?

SL:
That was done in several places in Buyat Bay Sir, seawater layer should be like this Sir, impossible went up and then went down, may be only some of that was thermocline layer. But not precluded a possibility for that, so as far as I know Sir, we covered the area represented the location of pipe placed. Because of what Sir, when we started to do AMDAL study, there was already the activity plan of PT NMR for placing its tailing in the seabed.     

JPU 2:
Yes.

SL:
AMDAL study still stated the first alternative way to place its tailing is in the land, in order to be known and read by people that there was the alternative way and also has been considered. So that it was not directly put in seabed, but it base on such a procedure, that is important for us to know that Sir. 

JPU 2:
When done the study including what you have said before that the determination of tailing disposal was on company’s concern afterward you did a study how its impact to the environment. When you did a study at the depth of 82 metres, was there any fish life in there?

SL:
I have to answer it, right?

JPU 2:
Yes.

SL:
Because I did not have any inverse data. 

JPU 2:
Can that fish be consumpted? What species of fish that can be found in the depth of 82 metres?  

HT:
Objection Panel of Judge, this Witness did not explain or know whether the community there ate the fish or not, this Witness was only preparing AMDAL, thank you.  

JPU 2:
Whether the species of fish was usual species that caught by fishermen? 

SL:
Sir, the fishes that we eat, eaten by Buyat community was on the layer called utopixo, if the fishes went down in the depth of 80 metres, they were just playing around Sir, because actually their food was on the top, they were only play around in the seabed. 

JPU 2:
But it could Sir?

SL:
If they were just playing around, it was possible Sir, but if it was for looking a food, they should be on below, that was an ordinary fish we usually consumed or not, I did not know what kind of fish that swam until that depth, but as far as I know from the study that I have got from the experts, that the fishes could swim anywhere Sir. Logically that fish caught in the area where they were looking for food, by fishery expert called as utopic zone Sir, that is the layer of 50 metres the uppest part of sea and there was food for fish located.  

JPU 2:
Yes, it will be related with a food chain where according to the study done in the depth of 82 metres, there was benthos life there, this is about benthos and benthos would eat something and be eaten by whom. And that would happen and continue until human or other animal etc.   

HK III:
O I see…

PS:
Objection on the question.

HK III:
I mean like this, we can read here Siegfried L. Lesiasel team as an arranger of AMDAL, John Petrodinger as engineering geologhy rock mechanic, Robert Murdoch as environmental impact analysis, analysis and waste management, and there is here a ichthyologist Ir. Juldi Madjid. So actually as an arranger of AMDAL, witness here as an arranger but the inputs of course obtained from each expertises, for example in ichthyologist field, ichthyologist economic, there is Ir. Sigrit Berhimpun here as ichthyologist. So I think if all the questions have been asked to the Witness as if he arranged AMDAL by himself, even though all of it is the inputs from each expertises, so that I think someone that being competent to answer this question, for example in the fish matter, there is an ichthyologist economic such as Ir. Christian R. Dien and Ir. Juldi Madjid as an ichthyologist, I think like that.
JPU 2:
Thank you Panel of Judges, I mean that I I will not give a question to the Witness but I just give an illustration about a food chain, that’s all, I will not ask until a human, I will not ask the witness because surely he is uncompetent to explain that matter. Then in your study on page 6/26 mentioned about water quality matter, the matter of water quality in second point Sir, there is possibility that compound toxic dissolved from disposed tailing, parameter that need to be considered are heavy metal substances of mercury, arsenic, antimonium, silver and cyanide. I read that as mentioned here Sir, then on page 6-27 on the last paragraph, arsenic which contained in tailing solvent on the concentration of 0.105 ppm that twice of value in Indonesian standard, I just want to remind that Sir.    

HK III:
I remind you too that he is AMDAL arranger.

JPU 2:
Chief, this is the result of team, I only ask whether this writing is true.

HK III:
Generally you ask that because he has arranged it but if you ask about the technical matter, I think we should ask to the expert. 

JPU 2:
We only want to read the content of this study, we will not see about impact analysis done in your first study, I choose about health impact on the community, I read in details that there is possibility that the employees will bring any disease to the contruction industry of Minahasa area and to help any problem of Humas program at outside the area or may be in the near area such as Kotabunan… 

[Recorded was stopped]

J2:
But there is possibility causing a cumulative impact if an epidemic arise althogh most of health impact can return and there is small possibility will cause annoying diseases or can not be recovered, that is the content of impact on community’s health, and that was based on the study done by your team…

HK III:
Yes this is the study done by their each scientifics, it means that we could not, we could not consider that he knows everything about fishery, fishery economic, know about ecology, he is arranger of many AMDAL, so that the input from each experts was collected in the form of AMDAL, is that right?  

J2:
Yes.

HK III:
So that if you ask in detail, that will be difficult but because he is only an arranger, he may be know it in general but if asked in specifically, we should ask an expert to answer that, right? 

J2:
Forgive me Sir, I will not, one more time…

HK III:
Do you want to presentation or ask a question?

J2:
Not presentation Sir, I will, the main keys of study result done will be read considering Witness limited to re-open… 

HK III:
There is a book, so you mean, you mean that what should we do to this book? Except if there is no book, we want to write it down, we will do that later, what you have read was from the book, right?

J2:
Yes Sir, I will. Ok, fine Sir, if what is mentioned on the book is right and all of it is incuded on that.

HK III:
So that we…

J2:
We deem that is valid.

HK III:
That was the questions from Mr. Robert Ilat, is it true that this book was arranged by you, has been certified by him, so all of the matters here has been acknowledge by him, even if he did not remember but this has been certified by him for sure, he arranged this, how come he denied what has been arranged by himself, except he said that he wasn’t, this is not the book that he arranged, or if we did not use this book, we use your question on the court, how was that?

J2:
Yes Sir, thanks your Honorable Panel of Judges, Witness, we continue my question, did your study done, did your study also consider such possible risks that could happen? 

SL:
What is for example Sir?

J2:
For example, for tailing disposal did you in your study, consider the risk if the pipe was leak, the leakage let’s we say it was in its neck, in its belly or in the end of mouth pipe?

SL:
No, I did not Sir.

J2:
You didn’t?

SL:
Since we did a study based on a normal condition not upside Sir, the second one, to make sure that it could not happen is for the part who designed this, and each contruction design has let’s we say a limitation of compliance, if I am not wrong, it was on the writing about activity plan, we touch on for example the pipe was on what standard, if I am not wrong such an EPI or something like that Sir, and that writing was to inform to the reader that if want to know about the strength of this pipe, leakage possibility of the pipe, please see on its EPI, we did not do a risk study Sir. 

J2:
Yes.

SL:
In the meaning of upside condition…

J2:
Fine.

SL:
We did it if everything was implemented based on the plan Sir. 

J2:
Fine, so once again we explain that your study was only concerned a study if everything was on ideal condition, right Sir?

SL:
Not ideal Sir.

J2:
According to what has been planned?

SL:
Right.

J2:
According, I delete ideal, according to what has been planned.

SL:
And not in the disaster condition Sir. 

J2:
Not in the disaster condition.

SL:
If tsunami, we did not [inaudible]

J2:
Did not consider the risk, right?

SL:
Right.

J2:
Actually I want to get your illustration from you of the impact on estimation, estimate impact that you have been done in your study while the operation and post-operation of mine, what was the estimate impact?   

SL:
There was on book of AMDAL Sir, may be if you can say it in details, sorry I can not read it Sir. 

J2:
Yes, therefore all of it is included on book of AMDAL, right Sir?

SL:
Yes Sir.

J2:
Yes, fine, we think that is enough for a while, continued by my partner.

J3:
Thank you, I continue with few questions, previously you said that PT NMR has determined the depth and the end of pipe?

SL:
Sorry Sir, can you say it louder, I am a little bit…

J3:
You have said before that PT NMR has already determined a disposal location, have you ever heard their reason why they determined its location on that place?

SL:
I was not hearing, I was asking Sir.

J3:
Yes.

SL:
And that was an appropriate place for them.

J3:
Witness?

SL:
Yes Sir.

J3:
Did you analyse the environmental media capacity of tailing disposal location by PT NMR, until how many was that?

SL:
No Sir, since for doing that if we did not have any guideline so we could not give any impact on the environmental impact thought, may I explain a little Sir, the method for determining the capacity or portative power of environment, kerasto waste was still complicated Sir, there was only a stipulation for calculating capacity on water resource, we talk about fresh water and river Sir, not yet for sea Sir. Why is it Sir? The sea is very dynamic Sir, if you talk about capacity if for the example on the chemical definition, seawater is low tide, waves come, and there are currents, so that I did not know how the mixing capacity would be designed Sir, we did not do that Sir, that is the short anwer and that was the reason why I answer that Sir. 

J3:
Therefore there was no any limitation, how many was it or how much… 

SL:
It doesn’t mean without any limitation Sir, AMDAL study like I illustrated before was a moment illustration, whereas this capacity is not a moment condition, it keep on proceeding, can be keep increasing or decresing, therefore on Indonesian environment management we do not stop on AMDAL study Sir, there are the environment management plan, there is a supervision and after all of that approved then the supervision keep on doing, so it is not only once time on making AMDAL then they leave it just like that Sir, but it must be kept on supervising Sir, if it arise the things that unappropriate with what has been predicted or anything else, that matter must be reported to the competent authorities on the environment supervision. And that is kept on reporting Sir. Chief of Justice if I may add a little Sir, This is the perception existing on the community that I think it must be corrected Sir, there is AMDAL and that’s it, it is not like that Sir, there is AMDAL, RKL, RPL and there is a supervision so that the predictions we have been written on AMDAL report is our prediction when that study made, whether that prediction is right, whether that predictions become different or become a little bit decrease Sir, that is the supervision effort which will give the results, and the reson that supervision done is because we know Sir, that we are not God Sir, we can not predict all of that, but we try to predict as far as we can and then we follow it by the supervision, that is our responsibility on doing a conservation of the environmental functions, therefore the supervision is inseparatable from that AMDAL result Sir. So it keeps on doing its supervision. Thank you Sir.   

J3:
Witness, I am also interested with the predictions that you have mentioned, you have analysed or AMDAL’s arranger team who analysed it, did you have any reason or cause so that the analysis you’ve done on AMDAL is not appropriate with what you’ve said, causing different meaning with your analysys? Was there any cause that would influence that?   

SL:
In this case Sir, I did not know the result for sure, the supervision result, so I did not answer that Sir. But if you ask me in general whether the prediction could deviate, back again Sir, the environment is dynamic Sir, so this AMDAL study gave a basis for doing management of effors on environmental impact and its supervision, so we never said, oh in my opinion should not happen like this, if I know that for sure… 

J3:
No, I mean Sir, sorry I interrup…

SL:
Yes Sir.

J3:
I did not ask whether it should happen or it should not happen…

SL:
Yes Sir…

J3:
If it is not according to what has been predicted

SL:
Yes Sir.

J3:
The question is, were there any reasons why that matter was not in accordance with the matter predicted by AMDAL team?  

SL:
I cannot…

J3:
If it can change I think I do not need to ask. 

SL:
I cannot answer that Sir, because it is not spesific, but I can only say that the nature is dynamic Sir and recently a human has many knowledge of environment, we are not God, so there is something that will be determined tomorrow Sir. So the specific reason is because to face the environment, that’s all Sir.  

J3:
Enough Sir.

J2:
O perhaps there is a little addition. Witness, Mr. Sigfried. 

SL:
Yes Sir.

J2:
You have said before, I will repeat that, there was already a plan for tailing disposal into the seabed by PT NMR?

SL:
Yes Sir.

J2:
That mean Buyat Bay, did in that plan they state the tailing content that will be discharged into the seabed? 

SL:
Ok Sir, May I explain it Sir?

J2:
Fine.

SL:
Actually tailing is an ore body, after gold content taken, in this case of PT NMR Sir. 

J2:
Yes.

SL:
They want to explain or not, we know what ore body is Sir. 

J3:
Yes.

SL:
We know that in the tailing contained heavy metal Sir, we know there is this metal, there is nothing that did not be informed Sir, and all of it was on the plan Sir.

J2:
There is. My question mean this Sir, on the activity plan done by them, did they also explain on that plan about the tailing content existing, which would discharged to the sea? I mean the content of tailing, did they mention that? 

SL:
There was Sir.

J2:
Was there?

SL:
If you, forgive me Sir, once again I can not, not in AMDAL Sir, but if I am not wrong on th part of impact evaluation Sir, we talked about that tailing would cause what Sir, but in explaining that, forgive me Sir, I want to explain that included did not mean release and free to be absorbed by the environment Sir. I will underline that, because people often said that tailing contained this thing, then directly said that the water was polluted by this substance, that was not in automatically Sir.  

J2:
Right Witness.

SL:
But there is Sir.

J2:
There is Sir.

SL:
There is an explanation about that.

J2:
Explanation about the contents of, I just want, just want to hear an explanation from Witness, on the RK (activity plan), what were the contents that has been mentioned on that plan, on tailing, what were that? 

SL:
Which in the big contains right Sir?

J2:
No, I mean I did not ask on the content’s volume.

SL:
There was Mercuri and Arsenic Sir.

J2:
There was Merkury and Arsenic.

SL:
There was antimonium and that was not strange, because like Arsen is trace metal Sir, there was gold there was Arsenic, usually there was mercury, there was already a ore body, not be added Sir, there was in the ore body, if you read the process of gold mine that after the ore body destroyed, it have to burnt it first, it was for releasing the Mercury substance Sir.

 [Ratih]

J2:
Very well.  One more question, please.  In the plan of activities that will be carried out by PT NMR which has been explained to you, did they also explain the plan of the level of substances, did they, on the arsenic or mercury you mentioned earlier, of their plan to place the levels [of substances] in particular amounts?

SL:
Let us go back to the environmental evaluation, Sir, the waste has its characteristics, especially the liquid waste that was contained in the waste, Sir.

J2:
There is.  Very well. I will only be asking for your confirmation, okay?

SL:
Yes.

J2:
Have you ever been examined in a police station, have you ever been examined by the police?

SL:
I had been examined by the police, [but] not at a police station because the stairs were too high so I was not able to go up the stairs, Sir. [I was examined] some place else.

J2:
O… There is a question, that in accordance with the AMDAL documents, was the disposal of waste of tailings to the sea at Buyat Bay stated as one of significant impact that is potential which will be managed, your answer was in accordance with table 507, is it true that you have already mentioned the potential on … 

SL:
Significant.

J2:
Already there.  I will not repeat it because it is already in the table, and you have also explained the management of impacts that will occur, is that correct?

SL:
Correct.

J2:
Correct.  I asked that because of question number 13, it says, based on the data in the AMDAL, how much heavy metals of mercury and arsenic being planned in the tailings to be disposed into the waters of Buyat Bay, your answer was, it is appropriate, it is in the table, in accordance with table 6 to 3, page 6 to 28, AMDAL document, the metal level of mercury, hg and arsenic in the tailings that was planned to be disposed into the waters of Buyat Bay is as follows, level of mercury hg is 0,005 ppm, whereas the level of arsenic is 0,005 ppm, is that correct?

SL:
Correct, but may I explain, Sir.  Tailings consist of solid and liquid matter.

J2:
Yes.

SL:
The numbers I mentioned earlier were the level in liquid, Sir. 

J2:
In liquid?

SL:
Contained as a part that did not move its mud tailings.

J2:
But were they (the numbers) planned by PT NMR to be disposed into the sea, to the base of the sea?

SL:
According to what they have said,

J2:
According to what they have said,

SL:
[illegible] that is how it was, Sir.  

J2:
Ok, Sir, we do not, do not understand, if 0,05 ppm, how much when you convert it to milligram, Sir, 0,005?

SL:
That would be milligram per litre, Sir.   Approximately, Sir.  The calculation is, ppm is part per million, Sir.

J2:
Yes.

SL:
Part per million, Sir.

J2:
Yes.

SL:
So this is hard for me, sorry, I apologise, Sir.

J2:
I will not push on that.  Go ahead, Okay.  Okay, we from the Public Prosecutor rests, Panel of Judges.

HK III:
To the Legal Counsel of Defendant I.

LMPP:
Thank you, Chairman.  Witness, you were mentioned as Head of the Team or a member of the Team?

SL:
I am the Head of Team, but I have, if I may call it skills, AMDAL drafter, Sir.

LMPP:
So you were as the Head of Team and the others [illegible].

SL:
Correct, Sir, there were experts and many more, at the collector level, there were data that we did not mention, Sir.

LMPP:
So other than being experts in their respective fields, some with a professor doctor title, and so on, there were some of more technical [skill] that were not mentioned in here?

SL:
Correct, Sir.

LMPP:
So, in other words, many skills and experts were involved in preparing this study?

SL:
Yes, Sir.

LMPP:
And the result is such as [inaudible] by the Public Prosecutor, there were [inaudible].

SL:
I assumed it was, Sir.

LMPP:
Very well, I proceed by asking [inaudible] to confirm and ensure.  “to confirm and ensure” means in your capacity as a Witness.  You mentioned that the idea or the plan came from PT NMR?

SL:
Yes.

LMPP:
And perhaps the Team’s duty is to study the impacts, to study the impacts due to the activities?

SL:
Yes.

LMPP:
This study was delivered to the government to obtain [inaudible] and approval…

SL:
Yes.

LMPP:
And therefore the Government [inaudible] granted the approval as you have mentioned, is that how the process go, correct?

SL:
Correct.

LMPP:
So all [inaudible] received [inaudible] the impacts of the mining [inaudible] and it has obtained approval from the Government?

SL:
Correct.

LMPP:
Now, on the approval, the approval has been obtained which became the basis to obtain a permit. 

SL:
What permit, Sir?

LMPP:
To carry out mining activities.

SL:
If I may explain…

LMPP:
Yes.

SL:
AMDAL, approval for AMDAL is not the only permit required by a company such as PT NMR to commence the mine, this is merely a part of a procedure.  There are three permits, three groups of primary permits, Sir, there is technical feasibility permit, economical feasibility and feasibility for the environment, these three became the basis for PT NMR to carry out its mining activities, Sir.

HK III:
Please repeat, repeat, repeat, please repeat them again.  What were the three feasibility [studies], so they go on record.

SL:
There is a technical, economical and environmental.

HK III:
Technical, economical and environmental feasibility [studies].

SL:
Very well, if you want more detail, if there are witnesses from the mines, they can explain the preparation of this AMDAL study in which stage it can proceed to a production permit in a series of stages, if I may say so, Sir, they can be more detail in the activities contained in the permits, Sir.

LMPP:
And AMDAL study is one part to obtain whether or not the (mining) activities can be carried out…

SL:
Yes.

LMPP:
You explained that this AMDAL study is a [part of a] process.  What do you mena by “continuous”?

SL:
If we take a look at the history of buildings of the world, Sir, many buildings built and then it resulted one bad impact which in the end [impacted on] humans.  Indonesia do not want to go to that direction, nevertheless I must affirm that the essence of the Law for the Environment, living in Indonesia either those in the past or the present, was not conservative, Sir, meaning that changes to the quality of the environment does not directly mean contamination or damage to the environment, Sir, such changes, to the extent that they are in certain boundaries of tolerance determined by the Government, are not deemed to damage or contaminate the environment, Sir.

LMPP:
So in other words, this AMDAL study [has the purpose to] ensure that the activities are within the boundaries of tolerance permitted by the Government in its effort to a continuous development?

SL:
More precise is to assist so that the tolerance can be discovered, Sir, because if you speak of AMDAL study, to me it is merely a document, not the whole process up to the supervision, because the process continues on, Sir.

LMPP:
So in other words, this AMDAL study assisted the government to ensure the tolerance that do not damage the environment …

SL:
Correct.

LMPP:
That is confirmed as such?

SL:
True.

LMPP:
Very well.  You mentioned that in the effort [to pepare] this AMDAL study, it was the way to manage in accordance with technology development?

SL:
Yes.

LMPP:
What do you mean, please be more specific.

SL:
Yes, so…

LMPP:
Does [the content of] this AMDAL reflect the method of management in accordance with technological development?

SL:
In accordance with the existing or with [the one] that will be used by PT NMR, Sir?  So we are, as I have explained ealier, will not explain, will not say, “PT NMR want something like this but [we say] this is wrong you must use something else”.  What PT NMR wants, “o I want to use this technology, I want to order this, [and we say] very well, if you want to use this, the impacts are these”.  

LMPP:
O I see, so the planner…

SL:
Yes, Sir.

LMPP:
Explaining the technology that will be used…

SL:
Correct.  

LMPP:
In carrying out the activities and you are as an AMDAL drafter, describing the impacts…

SL:
Yes.

LMPP:
So as such, the tolerances can be discovered and further be provided in a decision?

SL:
Yes.

LMPP:
And detailed, all impacts are described in what, described in the AMDAL?

SL:
If you speak of identification, it is like a bottle [inaudible], we may start on this much but after we analyze them with the parameters of determining impacts as less significant, significant and so on, and then they will be brought to be the most primary, the most primary, Sir, because in the plan of activities of Proper in this matter is PT NMR, it is embodied, Sir, it has the efforts to manage the environment prepared which have been informed to be carried out, surely we have seen the impacts, if there are more we will mention them, if not then we do not.  So we could start this wide, the estimation of the impact will become smaller according to the grouping outlined by the government, Sir.

LMPP:
So from wide to narrow, meaning that the particulars and details describe the impacts being analysed in the AMDAL?

SL:
I hesitate on using the words “particulars and details”, because the measurement can be different, so yeah it is as close as possible, Sir.

LMPP:
As close as possible.

SL:
Because what you think as “particulars and details”, may not be the same for me, and vice versa.

LMPP:
Okay, and you also mentioned that this AMDAL study do not describe the preliminary baseline, meaning the preliminary baseline before the activities are carried out, so it is the previous condition, but there is also trends and dynamics …

SL:
Yes.

LMPP:
So trends and dynamics in their meaning such as …

 [Recording was stopped]

SL:
Before PT NMR, there were already mining activities carried out under the authority of the Netherland Government at that time, Sir, and then there were also the activities of the community, there was a logging, tree-cutting, also gold mining in Totok Bay, there was also an activity of retrieving gold named as PETI or Gold Miners Without Permit.  In providing description of the environment, we did the best we could and the information are there.  We tried to explain why the environment is in its present condition, on why if PT NMR comes with its activities, what can we say about the impacts of PT NMR and what was already there or not of PT NMR but they effect to the quality of the environment because it is there and it is still operating, Sir.  For us is important to separate this [is caused by] PT NMR and this is not, PT NMR’s [actions] were only these and the rest were already there from before, or the rest cannot be managed by PT NMR because they are not PT NMR’s [doings], Sir.

LMPP:
Very well.

SL:
Am I clear enough, Sir?

LMPP:
Very well.  We have recorded the Witness’ explanation which will become an evidence.  I continue, tailings have been discussed, it is already explained that tailings consist of liquid and solid matter, and it contains elements of heavy metal, which I mentioned earlier.  My first simple question, the heavy metal was a product of PT NMR’s activity or were they naturally existed in the rocks quarried and the remaining were placed in the sea?

SL:
As far as I know, Sir, they were already in the ore.

LMPP:
Naturally, meaning they were already there, and not added by PT NMR’s activity?

SL:
For heavy metal, I do not think so, Sir.

LMPP:
No.  Just to confirm, they were not added by PT NMR, they were already there by nature?

SL:
Correct.

LMPP:
I noticed the use of wording “disposed” and “placed”?

SL:
Yes.

LMPP:
In AMDAL, it mentioned “disposed” or “placed”, or, is there any difference between “disposed” and “placed” pursuant to eh in general.  Is there?

SL:
Ya, I use “placed”, Sir, for those who understand.  I could say, “disposed” but I do not want people to think the condition is like that.  Sir, this is the pipe [and] this is the sea, it pours out, this is the sea column, PT NMR’s pipe and the tailings came out.  So I think I tried to give a description the best way possible so people can understand.  I think this is the reason why I am here, Sir.

LMPP:
So, because it was planned at a certain place and the tailings are guarded, the correct term is placement, not disposal.  Disposal is disposing without control, just uncontrollably.

SL:
Correct, as if they were thrown out just like that, Sir.

LMPP:
Okay, I have a little [question] on the impacts studied.  Did the study presented the impacts relating to the sea, in the AMDAL study?

SL:
Yes, Sir.

LMPP:
What was... Oh, before I get to that, this still on the tailings, I read in the AMDAL that it stated that there is 1 alternative [to dispose] on land, 1 at sea.  Did the study mentioned the recommendation [to dispose] on land or at sea or let them be in the open, according to the decision-maker, which one of them was more tolerable?

SL:
Sir, AMDAL study was not prepared to recommend either one, so as I have explained earlier, the reason we write the two alternatives was because we thought they were important to the reader.  At the end, PT NMR decided [to dispose] into the sea, it did think of placing them on land.  Why this is significant, because this AMDAL study also has the duty to explain as much as possible in the activity plan on how it could come to this condition, Sir, not just the present condition.  But in general, many mining activities dispose or place their tailings on land.  Sir, placing the tailings at the bottom of the sea is not the general practise of managing tailings’ waste, it requires certain condition.  In America, people seldom say that no one disposes tailings into the sea, [ya kambangnya jauh dari lau], Sir, it is not economical, Sir, so if  I may explain and perhaps PT NMR is more competent to explain why [the decision] came to the sea, our study was the best from its environmental aspect for the local area, Sir.

LMPP:
Oh I see, I can see here there are alternatives of the land and sea, and they were described.  But it described a better placement at sea rather on land from the environmental aspect, is that so?

SL:
If that is the way you see it, then it is your understanding.  But it is not our duty to write the sea is more preferable. 

LMPP:
But?

SL:
But the reality of the result of our studies, there were some things that made the placement at the sea for PT NMR’s condition in that area, according to us, has the less risk than humans.  But that is not the purpose of AMDAL study, Sir, we were simply described of what was going to happen, for instance, if you see the estimation of impacts or evaluation of impacts, we said that submarine tailings placement is significant, Sir, not that it was insignificant, Sir.

LMPP:
Okay, by simply presenting the alternative of the current place, the possibility [of damage] against the environment, including humans are far less than on land, that was being presented, the rest depends on the decision-maker.

SL:
Correct, and a conclusion is achieved after we have gone through this process, Sir, this is not something we say the sea from the beginning oh no PT NMR wanted to be on land, and then PT NMR decided at sea.  Very well, we will study the sea, now this is the study.

LMPP:
Okay.

HK III:
So there was not a recommendation from you to PT NMR to assist PT NMR to decide its choice by providing a recommendation.  You allow PT NMR to explain later on the reason of its choice.

SL:
I think the best way for us to assist an industry to be able to carry out its activities with environmental awareness is be presenting the truth, Sir, not taking sides, Sir.  I think we are not of the function to do that, Sir.

LMPP:
Okay, so what is important in this hearing, perhaps, is that in the AMDAL study [contains] study of the possibility of placement on land, study of placement at sea.

SL:
No, Sir, only at sea.  Because PT NMR did not say, please study the two alternatives, it had decided it wanted to be the sea, please study this.

LMPP:
And in the study was described all things relating to the environment and then PT NMR submit it to the government to be evaluated

SL:
Correct.

LMPP:
Okay, I continue, the impact on the seawater was studied thoroughly against the seawater?

SL:
I did, Sir.

LMPP:
And the study also specifically described the connection with sea biota, and with fish?

SL:
Yes, fish is also a sea biota.

LMPP:
 Yeah, fish is included in it?

SL:
Yes.

LMPP:
All of those were studied [and] described in AMDAL which was then submitted by PT NMR to the government to be processed to obtain approval.

SL:
May I explain a little, Sir.

LMPP:
You may, please.

SL:
We surely did not mention the things that we view as public knowledge, for instance, Sir, everyone who at least works in the field of environment would know that fish eats in the utopic zone, Sir.  So we did not state that.  We will say, perhaps I must underline this that I do not how thick is the AMDAL report.  We must return to the basic principles but we [also] pose the arguments based on the discipline recognised by the world, Sir.  Am I making you more confused or do I make myself clear?  

LMPP:
For instance, a statement in page 64115, here it goes: the habitat of sea benthos will restore within 1-2 years, what does that mean?

SL:
That after the tailings stopped pouring out, the habitat, let us just call it a home, Sir, the home for the benthos will restore [itself], [and] the benthos will live on the piles of the tailings, Sir.  That is what that meant.

LMPP:
Okay, that is what it means?

SL:
Yes.

LMPP:
Then there is another statement in pages 3, 4, 6, 7 that the tailings do not have the characteristic of what was called as B3 (Dangerous and Toxic Materials) waste as stipulated in the provision of Article 18 PP (Government Regulation) No.9 year 1999, what does it mean?

SL:
Yeah, it was inapposite to the definition, Sir.  What year, Sir?

LMPP:
Article 18 PP No.9 year 1999 is in there?

SL:
That could be an error in typing, Sir, because the approval was in 1994, we would not have known if a PP would be issued in 1999.

LMPP:
Oh I thought it meant year 1994.  It stated that it (the tailings) does not have the characteristic of what was called as B3, what does it mean again so it can go on record?

SL:
We are of the opinion that it was inapposite to the definition of B3 in the regulation you mentioned earlier in 1994, [that is] to our opinion, Sir.

LMPP:
Very well.  This is enough for the time being, Chairman.

HT:
In have a few questions [for] the witness.  You mentioned earlier that the AMDAL was prepared upon the request of, in this matter, PT NMR pursuant to the type of industry that it will carry out to be discussed together in a team, this AMDAL was prepared by a team lead by you, which later to be presented before the AMDAL Commission, is that correct?

SL:
Correct, Sir.

HT:
The AMDAL Commission you mentioned earlier is under he Department on Mines and Energy, correct?

SL:
Correct, the AMDAL Commission is specific for mining activities, Sir.

HT:
The AMDAL Commission is specific for mining activities.  Then, is the AMDAL Commission being Ad hoc in its nature or permanent, as far as you know?

SL:
There are 2 parts in the commission, there is technical commission and central commission, Sir.  This central commission has permanent members, and then it added members from other departments relevant to the activity, Sir.

HT:
I see.

SL:
I will give an example, if a mining activity has a port, at that time, there has got to be a sea communication, but if it does not have a port, it also does not have a river of lake port, so it may not have a sea port, Sir.

HT:
Were the members of the AMDAL Commission [consists of] government agencies or it also involved NGO?

SL:
There was [an] NGO, Sir.

HT:
What was it?

SL:
WALHI, Sir.

HT:
Oh WALHI was there too, so the draft of this AMDAL was also presented before the AMDAL Commission, and there was a representative of WALHI?

SL:
May I explain a little, Sir?

HT:
Yes, please.

SL:
Not only presented, Sir, we should also deliver the documents or being delivered by the central commission.  We assist in delivering it before we present it so that all members have enough time to review, understand or give comment or query certain things relating to the AMDAL.  We already given the opportunity to view and read it, and to prepare questions for the presentation, so they were not simply came and listen [to the presentation], Sir, because our purpose in the presentation is to receive inputs, to answer, to amend, if any, Sir.  So these members have had enough time to study the report which we have prepared.  

HT:
Okay, so meaning, you wish to say that this AMDAL was discussed thoroughly before that, and that it was accepted, correct?

SL:
Correct, and not only once, Sir.

HT:
And not only once.

SL:
Yes, the procedure is once, Sir, such as we did twice at that time, Sir, once in Jakarta and once in Manado, once in a region and between the 2 meetings, we always returned to present the amendments we made, those we perfected and those we changed, Sir, pursuant to the central commission’s meeting, Sir.

HT:
Is that so?

SL:
Yes, Sir.

HT:
Very well, you mentioned [that] the tailings placement plan at Buyat Bay came from the planner, in this matter is PT NMR, is that correct?

SL:
Correct, Sir.

HT:
My question is, can PT NMR carry out the tailings placement at Buyat Bay without the AMDAL Commission’s approval?

SL:
Not possible, Sir, because as I have explained earlier, a mining industry is an industry of many regulations, Sir, moreover it relates to the environment or safety, Sir.  The book was this thick a long time ago, Sir, so PT NMR was not possible to carry out anything relating to its mining activity without it being known by the Department of Mining, it is not possible, Sir.

HT:
Okay, so it was carried out upon approval from the AMDAL Commission in this matter, [and] then the Minister of Mining or the Department of Mining?

SL:
Minister of Mining can sign the production letter, Sir, and I mentioned earlier on AMDAL, its technical and economical feasibilities are compiled, if one does not exist, the approval process will cease.

HT:
Very well, Sir.  Thank you, enough from me for the time being.

PS:
We proceed.  Your honour, even though [he looked] famished, I am concern whether the witness is able to continue?

SL:
I will let you know, Sir, if I feel like fainting.  Please continue.

PS:
Okay, thank you to the witness, [you] mentioned a lot on AMDAL on the project proposal of PT NMR, I will read the scope used to draft the AMDAL which has been approved by the AMDAL Central Commission, meaning this AMDAL is AMDAL, RKL, RPL which have been agreed between the planner, PT NMR, and the central commission for the environment of the Department of Mining and Energy and contained in the form of terms of reference, abbreviated by KA, which was approved in November 1993, what do you know in the preparation process of AMDAL in connection with the terms of reference?

SL:
We also drafted the terms of reference, Sir.  So here, Sir, AMDAL procedure began by firstly, we must know whether our activity must [have] an AMDAL or not.  A mining activiry must [have] an AMDAL, if it is, then first thing to draft is a terms of reference.  What is a terms of reference, is the basis to prepare a study, we already set out the plan of PT NMR for this AMDAL in the terms of reference, what is our plan to identify the impacts, evaluates the impacts, etc.

PS:
Meaning that you have already explained that.  My next question, was there a consent, does the terms of reference should be agreed between the planner, in this matter it was being assisted by its consultant such as yourself, and the government?

SL:
There should be, Sir, if not, how the study can be carried out, Sir?

PS:
If there was no consent to the terms of reference, there will be no AMDAL proposal to be discussed, is that correct?

SL:
Correct, Sir.

PS:
So the requirement to discuss or analyse the terms of reference of AMDAL [is that] it must firstly be agreed?

SL:
The requirement to compose AMDAL.

PS:
In the process of PT NMR applying for approval to its AMDAL, was the terms of reference have been agreed?

SL:
They (terms of reference) have been, Sir.

PS:
Very well. Pages 1-4 of AMDAL stated that the rules and regulations applicable for the process of composing AMDAL and AMDAL analysis are AMDAL, RKL, RPL documents, which were composed pursuant to the guidelines issued by the State Minister of the Environment’s Office by PP No.51 1993 and based on UU No.4 tahun 1982.  Is it true realistically?

SL:
True, Sir.  If not, then it cannot be agreed because the first thing to do is to view whether the AMDAL was prepared in accordance with the format and everything required by the regulation governing the composing of AMDAL, Sir.

PS:
Okay.  In table 1-1 written in the AMDAL in pages 1-5 up to 1-6, list of regulations used as the basis to analyse the grant of approval for AMDAL, but I do not see rules or regulations relating to industries.  Rules of industries and rules of composing an AMDAL are different?

SL:
Industrial activity was issued by the government under the responsibility of industry to the Department [of Mining] and Energy, Sir, that is what I know, I do not know the exact year, Sir.  This is why in reporting this AMDAL, [we] requested for everything from the Department of Mining and LH (State Minister of the Environment’s Office), Sir.

PS:
Further, one of the tables of Government Regulation No.19 year 1994 regarding management of dangerous and toxic waste, to make it short is B3.  My question is, do the aspects of toxic wastes relating to the impacts of the environment which can grow or came from PT NMR, and also the provisions on B3 waste were discussed at that time?

SL:
As far as I can remember, Sir, there was one industrial regulation in that list, Sir, i.e. regarding the identification of B3, if I am not mistaken, Sir, or the definition of B3 and there were other things too.  Firstly, I want to answer, Sir, why did we use them, [it was] because there were no other, at that time the Department of Mining do not have or did not have the definition of B3, Sir.

PS:
You mentioned earlier that “including B3 waste”, my question is whether the project condition of PT NMR in Messel or around Buyat Bay have also studied or carefully studied the disturbances to the environment relating to the B3 waste?

SL:
I already answered, Sir.

PS:
In that debate, was there an expert from the government or from your team [saying], oh the tailings are B3 waste, were there any word came out like that in the conclusions of the meetings or in the presentation.

SL:
Not in the meeting, Sir, because the definition of B3 in 1994 did not automatically include tailings as B3 waste, Sir, if we take or include B3 in the regulation, it was because there were other wastes that are not tailings, used oil, wipes that cleaned the, what was it called, engines, and whatever else contains it.  They are clearly B3, Sir, perhaps that is my explanation, Sir, but in the presentation, I have not ever sat or discussed or receives instruction with regard to the tailings as B3, no Sir.

PS:
Okay, in page 1-7 of the AMDAL, it stated that PT NMR has a department of the environment for companies to provide directions and guides also to assist operational units, also their environmental manager so they can carry out their activities by causing the smallest impacts to the environment and with a consistent and wise manner [pursuant to] the basis of the company’s environment, the company is responsible to the company’s coordination fully and in delivering all relevant considerations to the institutions of Pertamina.  At the time you composed this, what do you mean that there is one department?

SL:
In preparing the activity plan, there is a part where we are to describe things relating to the environmental management owned by the propenen, its relation to the RKL/RPL, who will carry out the environmental management, who supervise PT NMR, at that time we mentioned this matter is PT NMR’s headquarter in America and PT NMR in Indonesia, as such we clearly know that there are parts responsible to carry out the chain of AMDAL, RKL/RPL in PT NMR, specifically in the supervising activity, Sir.

PS:
You mentioned that you required many assistance to compose the AMDAL, the question is do you require the condition of baseline of the environment in which you will compose in the AMDAL, with regard to the composing of the AMDAL?

SL:
Definitely, Sir.  If not then how could I know that the activity will later cause a change to the environment and what will change.  If I do not know now, how will I predict tomorrow.

PS:
So in order to know tomorrow, today is like this, let us just say that today is at tolerance 1 and kept on tolerated until 2, if later being checked or audit or assumed, it will be compared between the result of research at that time according to the AMDAL with the content of AMDAL at baseline, and the tolerance contained in the AMDAL, is that what you mean?

SL:
In simple manner, it is, Sir.

PS:
Can one evaluate if the baseline was never shown?

SL:
Difficult, Sir.  No, one cannot, Sir.

 [Recording stopped]

Cassette V

PS:
Markings.

SL:
Yes.

PS:
They were used in baseline?

SL:
Correct.  And they were not definite, okay Sir, what was mentioned earlier is what we call the quality of the environment such as this, Sir, because the environment is living, Sir.  

PS:
In page 65, it mentioned that this AMDAL also speaks of sea life?

SL:
Yes, Sir.

PS:
Sorry, not in page 65, it is page 2.39, it states an explanation of catching fish.  When this sample was taken, did you hire a consultant when this became a part of AMDAL?

SL:
No, we have our team members for that, Sir.

PS:
What was being reported by them, is it true that you as head of the team reported that the fish in Buyat Bay were in the catching season, in page 65 states preferable regions are near Ratatotok, Buyat and Basaan, on fish-catching seasons?

SL:
There was.

PS:
As mentioned by the local fishermen?

SL:
There was, Sir

PS:
There was.  This is not a made-up illustration? 

SL:
No.

PS:
But there was a research?

SL:
Yes, Sir.

PS:
A research was carried out, correct?

SL:
Correct, Sir.  And the research was not momentarily, Sir, so we used an expert from UNSRAT and he studied ee the condition of the seasons, not only on that day, but based on the data available at fisheries services and so on, Sir.

PS:
Very well.  In page 80, there is an elaboration of, in page .. a moment please,  page 80 regarding PT NMR’s proposal on the tailings disposal, you said that PT NMR has actually thought of disposing the tailings on land, I just read what you have said.

SL:
Yes, Sir.

PS:
Perhaps this may not be precise to what you said, the tailings disposal into the sea against the tailings disposal on land, the tailings disposal into the sea against the tailings disposal on land.  In page 3–8 here it says PT NMR has carried out a detailed planning study and environmental study regarding tailings disposal into the sea and tailings disposal on land, ya, in details, perhaps you or your team assisted in making the details, both alternatives were proceeded to make a design and estimation of cost with the capital and so on and so on, the numbers mentioned the comparison [of the two], the discrepancy of costs not enough to give a real consideration to support the choosing of one disposal alternative, I interpret that cost is not a problem to PT NMR but given two alternatives to dispose, i.e. land disposal, and sea disposal of tailings, what did you hear at that time?
SL:
Not like that, Sir.  The meaning you mentioned earlier is before PT NMR gave the activity plan to us, PT NMR with its environmental division has also carried out studies firstly to view which [study] is better, one [factor] viewed is the financial section and what was explained to us at that time was even though there is a difference in the financial [section], PT NMR saw that the difference of the impact to the environment is far more valuable than to decide which is cheaper, because many companies did not insert this environmental cost into their costs, Sir, but what we discussed at that time I asked directly to the manager of PT NMR at that time in America, Sir [inaudible], he said, Siegfried, the money is not our main concern, not that PT NMR’s  moneys is unlimited, Sir, nut it is not the main concern, the main concern is the estimation of impacts to the environment.

PS:
Okay.

SL:
Whichever is better.

PS:
Fine.  In page 3.9, the submarine tailings disposal is a method proven to have been accepted in many countries.  Was this is also a part for comparison when you discussed this?

SL:
Before I carried out the AMDAL study, it was a part of PT NMR’s consideration before deciding its activity plan, Sir, and the tailings disposals were already in some countries, specifically, in the pacific, Sir.

PS:
You mentioned thermocline.  Did your team conducted a survey on the thermocline in preparing AMDAL?

SL:
Yes Sir, there were some already started a survey on the temperature of the seawater pond namely [inaudible] before we start he already did carried out a research, once, if I am not mistaken, and then he was placed under our team to continue his research, Sir.

PS:
Okay.  In this page on B3.

SL:
Yes Sir?

PS:
In page 3.66 here, there is an explanation I do not understand, why the B3 waste reached to Surabaya, Surabaya was mentioned, perhaps later in your debate on why this sentence is in the AMDAL?

SL:
Which sentence, Sir?

PS:
The one that I will read.

SL:
Please read aloud.

PS:
Witness, as mush as more or less of 60 litres per month DIDK will be used to produce approximately 200 litres per mont of waste, DIDK, I do not know what is DIDK, mixed with the waste water, these will be collected, stored in a safe place in these waste drums, they will be collected, stored in a place, I repeat, closed and later transported by a boat with the facility of dangerous waste management in the Management and B3 Waste Disposal Facility in Surabaya?

SL:
Yes.

PS:
In PT NMR’s mining process, there was a result of scrubber which is in the form of mercury.

SL:
Correct, Sir.

PS:
What can be captured, my question, my questions is, what was meant as being transported to Surabaya, is it the tailings being referred to in this AMDAL?

SL:
No.

PS:
Transported to Surabaya to store the captured, what, what other things?

SL:
It is definitely not tailings, Sir, so there are two places to store, the term is, B3, one in Cibinong and one in Surabaya, at that time the consideration is that it will be included the ones from the scrubber, all kinds will be stored because it cannot be stored recklessly, so PT NMR send it to Surabaya because that is the closest to Manado, Sir.  So it was not tailings meant there, Sir.

PS:
Witness, those constitutes of certain matters, there are some of your statements regarding, this is on the thermocline, you said that it’s middle line was in the depth of 83 meters whereby your statement in this hearing is different to the statement in the official BAP which you said at the time the prosecutor submitted the AMDAL report, if apparently, I am sure you do not remember all contents of the AMDAL report, I want to ask you a question, because you are under oath, my question is, if there is a discrepancy in your statement here to the one in AMDAL, which one do you want to declare as the truth?

SL: 
The one in the AMDAL document because it is not only a statement of mine, but also statements of the team which have been accepted by the government, they are more true, I may made a mistake.  And, middle point not middle line, Sir, I said the middle of the thermocline, not the middle line.

PS:
Oh so the middle?

SL: 
The middle.

PS: 
Yes, what I read in this AMDAL, the thermocline was found in the depth of 5, started from the depth of 50 meters, this is why I was confused, it was 83 meters in the middle, how do you calculate the middle?

SL: 
So you meant, Sir, in the depth of 50 meters, if you can see the result of the temperature measurement.

PS: 
Yes, enough, enough.

SL: 
The temperature begins to change?

PS: 
Enough.  You mentioned that in a material in managing the mine, the arsenic and mercury already existed.  In the provision of Article 1 of Law no. 23 year 1997 stipulated that the definition of inserting, ya, Article 1 paragraph 12 that the element is to insert a substance, at the time you were preparing this AMDAL, were you with a team of legal counsels at least, do you have a legal section here, a legal section?

SL:
We are consultants, Sir.

PS: 
Consultation, this is the same to Law No 4. year 1982 regarding the environment, of the same definition, inserting a substance.  I just want to confirm, were the mercury and arsenic in the tailings and in the management, being inserted by PT NMR or were they already in it?

SL:
It is already in its ore, Sir.

PS:
Already inside.

SL:
Its ore.

PS:
In its ore.  You want to say that it was not inserted by PT NMR?

SL:
What do you mean, Sir?

PS:
It is not an element that inserts an element, element….
SL:
As far as I know, PT NMR did not add mercury or arsenic to the ore, yeah to the ore that was taken, because if it inserted it, would it know which to choose, Sir.
PS: 
Okay.  You said that you have not found the purpose of Buyat Bay at that time and you said that to find the purpose is you should, or to your knowledge is the existence of a PERDA (Regional regulation) or SK Gubernur (Governor’s Decree) or whatever it is called, whereas I asked a little of Law No. 23… 
HK III:
I think that is too far to go there, that will come later in a conclusion or whatever, the definition of the purpose.  

PS:
Yes.

HK III:
Okay, in each or…

PS:
Very well, Your Honour.

HK III: 
I do not think you should ask this witness that question.
PS: 
Okay, I just want a confirmation, have you thought of what was meant as inserting, does it include the concept or composer of AMDAL, in preparing the AMDAL.
HK III:
That was already answered, was there his legal counsel to elaborate the um, elements contained.
PS:
Okay, we will not continue.  Thank you, that is enough, Your Honour.

HK III: 
I am giving an opportunity to the Defendant to this witness’ statement, do you want to respond or ask questions first?
RBN:
Thank you Your Honour, I have one couple of point of quick clarification and I’ll just give you quick summary.  I would like to ask, I was looking trough the document were passed from the witness to the court, and I know that was a single document I would like to ask to witness if the AMDAL have a lot of information in attachment in report which include the evaluation of the submarine tailing placement, many other studies as well as all of the toxicity and anything else that’s relate to them.

HS: 
[Indonesian language translation of RBN’s question] Thank you, Your Honour.  I will later give my conclusion but I have some questions, I see here that the report of AMDAL has only one document and I see that there were actually more attachments attached to the document?

SL: 
Yes basically there were other studies not part of the AMDAL, you could clarify.

HS: 
You can, you can answer in Indonesian and I will repeat in English to the client.
SL: 
Ok.

HS:
So that, the audience of the court can understand what you say, thank you.

SL:
Thank you, there were other studies made before we prepared the AMDAL or during our preparation of AMDAL, made by other consultants not environmental consultants that can give a clearer description of anything that was researched by PT NMR and its parent company in its effort to propose its request to the government through AMDAL to be able to carry out its mining activity by placing the tailings in the base of Buyat Bay, as far I know there were other studies, the one I can remember was rescan.

RBN:
Ok, and the one last question and that is in your involvement with the development of the AMDAL you were certainly in contact with many development engineering companies in the environmental consultant were professional and qualified engineering companies and the scientist thus the development.

HS: 
[Indonesian language translation of RBN’s question] In relation to the preparation of this AMDAL surely you are in contact with other elements such as professionals of development engineering and others, my question is were they (the professionals) qualified for that?

SL:
Yes in preparing the AMDAL, I was full of demands, Sir, I asked a lot to the proponen because I gave my attention to the tailings placement under the sea.  And my questions were seldom responded in writing, sometimes I can communicate [directly] with the experts used by PT NMR to form and to give the precise description of what should be done in placing the tailings in the base of Buyat Bay, we met with overseas engineering companies given by PT NMR in several occasions and as far as I can remember they too or PT NMR was asked by the Department of Mines, in this matter the environmental bureau, to provide a more detailed description or background of the considerations of placing the tailings in the base of Buyat Bay.  I also remember that there was a representative of the [Department of] Mines and [Ministry of] the Environment, Sir, if I am not mistaken, went to see one [of the] mines, if I am not mistaken, in America where they also disposed their waste directly into the base of a sea and viewed the condition of sea biota in that place, Sir.  I did not go.  I do not know exactly where, but I could hardly remember such activity existed and many other activities whereby we can freely ask questions to some of the engineering experts, Sir.

HK III:
But I think the question is whether in this team [consists of] qualified individuals, all professionals and have had experiences?  The correct question from Richard Bruce Ness is, in this team, was it of experienced people and professionals or just anybody, dor example, for the field of fisheries, a fresh-graduate or a newly geologist, that is the direction of Richard Bruce Ness’s question.  So your answer [should be] whether in choosing the team’s members to prepare the AMDAL, the team members were chosen [as] the people with capabilities for that or not?

SL: 
I was not alone in choosing the team, I was monitored by the central office of Dean Sean Moore and PT ENG in the choosing, and Dean Sean Moore is a consultant company which has engaged in the field of the environment for a long time, they gave their best people that are useful in preparing this AMDAL, our answer is, using professionals. 

RBN Comments
RBN:
Ok, thank you.
SL:
Thank you.

RBN:
With that I accept to witnesses testimony that Newmont did the requirements to evaluate the impact the developing using highly qualified the expert in engineers to develop the AMDAL, the monitoring and management plan to ensure that the prediction in the AMDAL were achieved, NMR result and receive the approval from the Republik of Indonesia for the environment impact assesment is part of on going process in receiving final approval to operate a mining submarine tailing placement.  Thank you.

HS: 
[Indonesian language translation] Yes, I accept the witness’ testimony that PT NMR has satisfied the requirements for the evaluation of impact of the development by using or hiring highly qualified experts and engineers to prepare the AMDAL, the monitoring and management plan to ensure that the prediction in the AMDAL were achieved, PT NMR submitted its application and received approval from the Republic of Indonesia for this AMDAL as part of an on-going process in obtaining final approval to build and operate a mining submarine tailing placement, thank you, Your Honour.

HK III:
Okay, I think we are done for today just 2 witnesses, this has taken quite awhile, if all 6 [witnesses] came, maybe [we would be here] until 12 at night, but there is a benefit of only 2 [witnesses] which have already taken a long time, I want to thank the Witness and please step down.

SL:
Thank you, Sir.

HK III: 
To the Public Prosecutors, do you want to submit these to the Panel of Judges or what?

J1:
I thought it is a part of evidences that we submit, Sir.

HK III: 
Yes, you meant these we hold?

J1: 
They are [held by] the court, Sir.  They were submitted to the court.

HK III:
Oya so all these time they were help by the Prosecutor, now being submitted to the court.

J1:
No, Sir, it was among the evidences, Sir.

HK III:
Very well.

J1: 
Thank you.

HK III: 
To the Defendant, so today we have heard two witnesses out of 6 witnesses summoned, we have finished 2, and we will continue the hearing to examine other witnesses in about a week, okay.  I think the Prosecutor has prepared those to be summoned in a week because yesterday I heard [the witnesses] for the next hearing have been summoned, it has been planned, and I will be taking my leave commencing the 15th, so it will have to be before 15 December, I think we can have a hearing one more time, or 2 more.

J1:
2 more, Sir.

HK III: 
2 more, on the 1st and 8th ya maybe, if all goes well.

J1: 
The 2nd to 9th, Sir.

J2:
2nd to 9th, Sir.

HK III:
2nd to 9th, so we plan the next hearing on the 2nd to continue hearing other witnesses, and the hearing is declared closed.

 [Hammer is knocked as a sign of closing the hearing]
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 [The PoJ enters the courtroom.  The press is allowed to take pictures].

J III:
The court hearing of criminal case No. 284/Pidana Biasa/2005/PN.Manado in the name of the Accused I PT Newmont Minahasa Raya and the Accused II Richard Bruce Ness, is open and is declared as open to the public.

 [The hammer is knocked]

J III:
The Accused, please sit in front of the hearing.  We would like to ask the Accused, are you healthy today?

RBN:
Yes, I am.
HS:
Yes, Your Honour, I am healthy.

J III:
Very well, let’s carry on.  We would like to ask the PP, do we have a witness today?

PP4:
We have our witness, Your Honour.

J III:
How many people are there?

PP4:
2 (two) witnesses.

J III:
The Accused please sit in…, PP please call the Witness to enter the court room. 
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Witoro Soelarno

PP4:
Witness Witoro Soelarno.

J III:
What is your name, what is your full name?

WS:
My full name is Witoro Soelarno.

J III:
Where were you born?

WS:
I was born in Bogor, 29 January 1953.

J III:
What is your religion?

WS:
Islam.

J III:
What do you do?

WS:
[I am] a Civil Officer at Department of DEMR.

J III:
Where do you live?

WS:
I live in Bogor, Komplek Mekarsari, Jalan Bumiraya Blok IX No.5.

J III:
Mekarsari, Cimanggis, right, kilometre 30, Depok?

WS:
Yes.

J III:
Do you know the Accused, Richard Bruce Ness?

WS:
[Yes] I do know him.

J III:
But you are not biologically related, right?

WS:
No.

J III:
So you will be heard as a Witness …

WS:
Ok.

J III:
First, you will take an oath in accordance with the religion that you believe in.  Let me ask to the PP, he is not an expert witness, right? He is a factual witness, not an expert witness, correct?

PP4:
[No he is] Not an expert witness.

J III:
Please.

 [The Witness takes an oath]

J III:
Witness, have you ever visited Buyat Bay?

WS:
Yes, I have.

J III:
What was the purpose of your visit to Buyat Bay?

WS:
I was on duty, it was for a mining inspection. 

J III:
A mining inspection?

WS:
Yes.

J III:
So you were assigned, assigned by who? 

WS:
By our institution, by our institution.

J III:
What is the name of the institution?

WS:
Direktorat Jenderal Geologi Sumber Daya Mineral (Directorate General of Geological Mineral Resources).

J III:
Assigned, right, how many people were assigned?

WS:
There were many people who carried out the duty of monitoring, at that time there were 85 people listed as mine inspector officers.  I was one of them.

J III:
You were one of them, right?

WS:
Yes.

J III:
What was the basis of the inspection?

WS:
The inspection was based on the main duty and the functions of [the unit], which was [first] to assist [the mining operations] structure-wise, and then the second was to monitor, in this case monitoring the company’s activity, let’s say …

J III:
You used the term monitoring, right?

WS:
Yes.

J III:
So, it is a routine?  Do you come only when there is an issue or do you come there routinely as an inspector? 

WS:
The monitoring was routine and if there was a big incident, or a sort of environmental incident, including work safety, we would come down.

J III:
To be precise, what I mean is, if there is a complaint by the people, would an inspector come down to check or not?

WS:
Yes, that is possible, if there is a complaint from the people we would come down, Sir.

J III:
But routine is actually by your institution, you just said the monitoring was routine, even when there is no complaint or no problem, within a year how many times does your insitution carry out the monitoring, or is it only incidental so that monitoring is only done when there is a complaint?

WS:
Let me explain, actually the monitoring carried out was integrated …

J III:
Yes?

WS:
…between local and central [government], so at least we do monitoring for the general issues, which is performed by the regional office, and then the second are environmental problems and third are occupational health and safety issues.  Communication [of the results] to the local office is always carried out at least three times, if the budget allows, if not, in two years time…

J III:
But what I am asking now is the visit to Buyat Bay, was it because there was a complaint from the people or was it because it was a routine?

WS:
A routine.

J III:
A routine, so it had nothing to do with the issues arising in Buyat Bay regarding the complaints?

WS:
At that time, there was sort of an incident, something about fish dying, as I recall perhaps there was a colleague of mine who came to visit but it wasn’t me.

J III:
So it wasn’t you, right, you went there for a routine.

WS:
Yes.

J III:
[inaudible] These mines, what kind of monitoring does your institution do in them?

WS:
We emphasized on the technical aspect, Sir, what technical aspect could create an environmental impact which must be controlled by the company. Of course the source of data used for this are the reports related to the environment.  Then the results of the environmental monitoring could be made as a reference.  If there was a problem we would trace back which aspect had the potential for creating a technical problem, what kind of monitoring was being emphasized there, after which we’d request a correctional action, Sir.

J III:
Monitoring the waste processes, was that included in your monitoring scope?

WS:
It was included, because it is one [integrated] system, we didn’t just monitor one process, we monitored the whole operation system.  From the mines, the transportation, the stock piling, the processing until the gold ore was extracted, production of wastes, all of that…

J III:
I want to ask about waste processing, because this case examination is definitely related to it, if we went too broad into the subject it would take too long of a time…

WS:
Ok.

J III:
What was the result of your institution’s monitoring of PT NMR?  Did they have good waste processing [management] or not?

WS:
Waste processing had its own [monitoring] unit Mr. Chairman.  After the process was completed, and before the waste is released, there were waste processing units, which became one.  Actually, it was one system, it has been functioning since the beginning.

J III:
Did you check the waste processing system used by PT NMR, whether it fulfilled the requirements set by your institution or was it flawed, or what?

WS:
Yes, before year 2000, the time the permit for waste processing was issued by the Minister of the Environment, the references were there, we applied them as guidelines, Sir. So at that time there were many deviations if we referred to the former standard, being standard of year ’95, if I am not mistaken, Decree of the State Minister for the Environment No.51 of 1995/Kepmen LH 51/1995.  The [processing] plant was designed a long time ago, when the AMDAL was approved in ‘94 the design was supposed to be ready, and therefore we were of the view that when something deviated from its standard it was because the plant was not ready to adopt the new standards of Decree of the State Minister for the Environment 51/1995. However the process kept to be improved, Ministerial Decree 51 LH/1995 was still very general, very general, not specific to one specific mine activity.

J III:
Can your institution stop a mine’s activity if you found that the waste processing was not as expected or did not meet the standards required?  Do you have any authority to do so?

WS:
It can be done, however it must be based on, the authority of the inspector is to stop operations temporarily.  For a permanent one it is in the hands of our institution, our chief, the Director General on behalf of the Minister, being a substitute of the Minister.

J III:
I didn’t ask, I didn’t ask about a permanent one. As an inspector, have you ever stopped a mining activity temporarily after you found out there were aspects which did not comply with the set standards? Did you temporarily stop [the operation]?

WS:
Before year 2000, let me explain, if that is Your Honour’s question, honestly we must say, until now, we have never.  We informed warnings through the mining book.  However, we never stopped an activity, because in our view we will close the mines temporarily if it is seriously dangerous, then we will close temporarily. 

J III:
So, until now there have been no serious danger?

WS:
Yes, no.  There were warnings.

J III:
The warnings, were they in written or verbal form?

WS:
[They were] Written [warnings].

J III:
Later you can submit through the PP, whether PNTMR paid attention to such warning or not, right?  So, when was the last time you carried out an inspection there?

WS:
I am sorry?

J III:
When was the last time you went to Buyat Bay?  When did you last check it? 

WS:
If in relation to a problem, I have forgotten, it was long time ago.

J III:
What year?

WS:
If in relation to operations, it was around year…

J III:
No, it is not about operations …

WS:
Yes, however, we carried out [an inspection] recently, last year, not in the framework of operations but a mine closure that we carried out.

J III:
No, I mean in regard to the waste processing, when was the last time you checked it, what year was it?

WS:
I forgot the year, but it was near to the closure when I last went there [for that matter].

J III:
Do you find any major problems during the examination?

WS:
When it was closed down, I did not see anything principal Sir.

J III:
Did your institution also examine the tailings waste periodically? Was it checked by…

WS:
[It was carried out] Incidentally.

J III:
So it ha been done.

WS:
Yes, but not periodically.

J III:
So, from what you have carried out, what was the actual concentration of tailings?

WS:
The concentration of tailings was the same and not far different from smashed rocks in the mountain.  It is relatively the same, however in the mines it is still in the form of big rocks, while the tailings are in the form of smashed, soft rocks, the gold having been extracted.

J III:
Did the tailings contain any hazardous material or not?

WS:
In order to say the material is hazardous, it will need a proof.  Actually, the concentration in the tailings and the original rocks are the same.  So, until now we haven’t seen any different characteristics in the tailings in comparison to the concentrations in its original rocks before being processed, Your Honour. 

J III:
Has your institution ever taken any samples of the tailings disposed by PT NMR and have those examined in Jakarta?

WS:
Yes, we have.

J III:
Did you report the examination results or give a warning to PT NMR on what should be corrected or…

WS:
The existing concentration, we took water in addition to the tailings, so we concentrated on the water above, because it is what we should observe carefully [to determine the effect of the tailings].  For the tailings themselves, it could be safely assumed that the metals concentration would be high, because it is the place where the metal ore, where the metals gather, after the gold is extracted.

J III:
Does the mine also provide a sort of quality standard, whether it is fine to be above [the standard], or it is prohibited to be above [the standard]? 

WS:
We realized that it was not within our authority to do so …

J III:
No?

WS:
We only followed what has been …

J III:
I want to ask, does the scope of your monitoring include such issues?  If not, please just say no.

WS:
No.

J III:
It is probably another one’s problem.  However, I ask you, if you say that it is included in the scope of your monitoring, I will continue my question, however if you say it is not part of your monitoring, I will stop my question, okay?  That is why if you become a Witness, what you should provide is what you know, experienced or saw, however if it is not your field then you should say it’s not your field, or that there is another institution taking care of the issue. That is why since the beginning I asked you whether waste processing was within the scope of your institution’s monitoring. If it is, then waste disposal is also within the scope of your monitoring, your institution’s monitoring. And with respect to whether it was disposed periodically, did you monitor it or not, was it still under the permissible standard or not, how do you response to that, does your monitoring extend that far?

WS:
It does, we do monitor that, Sir, we monitor it, we see the data and if we found that there were deviations, we would warn the company that it had deviated the set standard determined by the State Minster of the Environment.  The Minister of the Environment set the standards, but we reviewed it, as we didn’t want the company to exceed it, and so that they’d fix it at the upstream, technically, that is what we do.

J III:
I see.  Ok, I don’t think we should discuss it extensively to that part, are there any questions from the members?  No questions, fine, we ask the PP to continue.

PP4:
Very well, Your Honour.  Witness, you just said that you carried out the monitoring, I want to know, were there any obligatory reports that were to be submitted by PT NMR during the course of its mining activity to the Department of Energy and Natural Resources?

WS:
Yes, there were.

PP4:
What did PT NMR have to do?

WS:
They submitted a… well the reference is the AMDAL…

PP4:
The AMDAL.

WS:
Our Department has a policy of how to apply AMDAL in the field.  That is what we call the Annual Plan for Environmental Management.

PP4:
Plan…

WS:
RTPL, Rencana Tahunan Pengelolaan dan Pemantauan Lingkungan (Annual Plan for Environmental Management and Monitoring/RTPL).

PP4:
The Annual Plan of Management …

WS:
Environmental Management and Monitoring.

PP4:
And Environmental Monitoring.

WS:
Well, actually it’s a technical problem, and then the AMDAL is incorporated to make it operational, because the AMDAL remains valid for the rest of the agreed mining period.  We cannot use the AMDAL annually because it is very specific for each year, that is why we have a RTPL, what we call RTKPL, this system is in mining however perhaps not in other areas because of the high level of variability.

PP4:
RPL?

WS:
RTKPL, the annual plan of the environmental management was to be submitted every three months.

PP4:
Every three months?

WS:
Every three months.

PP4:
Was something reported monthly?.

WS:
No, nothing monthly.  Just every three months.

PP4:
Every three months?

WS:
Yes.

PP4:
I would like you to repeat.  Exactly what is being reported every three months?

WS:
Every three months, the results of the monitoring, basically what has been done in environmental management and the monitoring report.

PP4:
The monitoring report … 

WS:
The monitoring of the disposals, as well as the quality [of the wastes], the environment that is being monitored.

PP4:
The environment that is being moniored, is that what you call as RKL and RPL?

WS:
RTKPL, it’s, how would you say, the realisation [of the project], Sir.  

PP4:
Now, are there any RKL/RPL reports submitted by PT NMR?

WS:
Yes, there is.

PP4:
Was it also submitted to your institution?

WS:
Yes.

PP4:
You also stated that you also carried out, had the function to carry out monitoring, direct monitoring.  Was indirect monitoring also carried out?

WS:
Indirect monitoring is submitted by virtue of the reports.

PP4:
The submitted report, let me ask, is the monitoring report included as the RKL/RPL reports?

WS:
It is a part of it.

PP4:
Part of it?

WS:
Yes.

PP4:
Did you ever carry out any monitoring towards the RKL/RPL?

WS:
Yes, I went to the field.

PP4:
What I asked is, in the RKL/RPL report, did you ever carry out any monitoring towards the RKL/RPL?

WS:
The guidelines should be to the RKL/RPL report, so yes, I did.

PP4:
You did?

WS:
Yes.

PP4:
Who prepared the RKL/RPL?

WS:
The RKL is a complete document of the AMDAL, AMDAL is ANDAL, RKL, RPL and it is surely from the company.

PP4:
The company?

WS:
Assisted by its consultant, of course.

PP4:
No, what I asked is, you talked about the RKL/RPL report, who was responsible for reporting it?

WS:
The implementer, the reporter is from the company.

PP4:
Right, from the company.  During your monitoring of the RKL/RPL, what did you find all this time?

WS:
We emphasized on how it could run the operation as good as possible, and that the fences would be the RKL/RPL. There were also several findings, let’s say, what do you call it, sometimes the quality standard was exceeded, we would warn about it.

PP4:
Very well.  I want to ask, what is reported in the RKL/RPL, what issue is it on?

WS:
In the…

PP4:
In the RKL/RPL.

WS:
In such monitoring, the parameter of metal…

PP4:
The parameter of metal.

WS:
The parameter of metal.

PP4:
Based on the research in the RKL/RPL as you said earlier, did you find any anything? You have answered that there were several things that exceeded the quality standard.

WS:
Yes, there were.

PP4:
What were they, what things exceeded the quality standard?

WS:
There are parameters which are being standardized, and sometimes they were exceeded, we will then remind them, in order to improve the operational [work], so they can comply with it.

PP4:
So, during the examination to the RKL/RPL, there were several parapmeters that exceeded the quality standard?

WS:
Yes, there were.

PP4:
Yes, you have mentioned that earlier. Now, where can you find the basis for the regulation of quality standard?

WS:
[It came] from the State Minister for the Environment Sir.

PP4:
[It was] from the State Minister for the Environment.  Do you still remember, since when did you carry out the monitoring of the RKL/RPL?

WS:
Since, let’s just say since the beginning of [PT NMR’s] operation.  It was there in ‘96, it wasn’t only me, there were many others, but, we summarized our findings.

PP4:
Summarized it? Did you ever see the RKL/RPL?

WS:
Yes, of course.

PP4:
You said that there were things that exceeded the quality standard.  Since the operation began, which regulation did you use as reference to existing quality standard?

WS:
There were two standards, there were two standards that we used as reference. Before the issuance of the permit from the Minister of the Environment, the standards were issued in 2000, namely Decree of the State Minister for the Environment of 1995. But thereafter, after 2000, July, I believe, the reference was Decree of the State Minister for the Environment.  Because it has been definitive, it certainly applies to the submarine placement of PT NMR, but other regulations prior to Regulation 51 are very general, those apply to all industries which are not [inaudible], it is not yet in existence, there were no specifications in the year of Regulation 51… 

PP4:
So, general standards… 

WS:
General…

PP4:
Did it apply to all mines?

WS:
Yes.

PP4:
But it is still there, right?  You said that it was in the year of 1995, the Decree of the State Minister for the Environment?

WS:
Yes.

PP4:
1995?

WS:
Yes.

PP4:
Very well, you also said that there were amounts of metals exceeding the parameter, the existing quality standard, parameters that exceeded the existing quality standard. If such things happened, what would be the actions that the DEMR take in light of the findings of parameters that exceeded the existing quality standard?

WS:
We would remind them to improve the operation, PP.

PP4:
Remind the company to …

WS:
Comply with it again, so…

PP4:
To improve its operation?

WS:
Yes.

PP4:
To improve its operation, you said that it is to improve it, did you tell that to them verbally or in writing?

WS:
Let me say it this way, I don’t remember if it was submitted in written form, however, the monitoring has been done more than three times…

 [recording stops]

WS:
…from a friend who went there previously, so that is how the monitoring is carried out Sir.

PP4:
The [result of] your monitoring was that there were warnings you gave and wrote in the mining book?

WS:
Yes.

PP4:
Who keeps the mining book?

WS:
The company.

PP4:
[It was kept by] the company itself.

WS:
Yes.

PP4:
If you still remember, what kind of metals exceeded the quality standard? Do you still remember that?

WS:
Yes, of course, because the key parameter was cyanide…

PP4:
Cyanide.

WS:
And then there was arsenic.

PP4:
Arsenic.

WS:
And then there was mercury …

PP4:
Mercury.

WS:
There were times when the key parameters were exceeded, but one passed, the other did not, so, what do you call it if several times it exceeded…

PP4:
How many times did they exceeded?

WS:
Several times.

PP4:
Those would be the ones that you would monitor through the RPL and RKL?

WS:
Yes.

PP4:
You explained and responded to the question of the Honourable PoJ that there was an incidental event, an incident which caused the death of fish, when was that?

WS:
I forgot what year but we referred to a police report, Sir, the fish [did not die] because of poison but its insides were torn apart by a bomb.

PP4:
Is that so?

WS:
Yes.

PP4:
What happened at that time?

WS:
We received a report at that time…

PP4:
Report from who?

WS:
One of our teams that went to the field, [inaudible] the report was there.

PP4:
And the result showed that the fish died because…

WS:
Yes.

PP4:
Because of a bomb.

WS:
Yes.

PP4:
You also stated that you carried out the routine of monitoring mines; did you report your inspection results in written form?

WS:
Of course it was carried out several times, yes.

PP4:
Do I, do we Prosecutors have this inspection performance report, is this true? May we request your permission, Panel?

WS:
[Inaudible] this is a mining book written by my colleague Arman Silalahi, who handed over the mining book to PT NMR. And this mining book is actually not this thin, it is thick, it contains various issues i.e. occupational safety, environmental or technical problems, parts relevant to matters relating to environmental problems that I copied in here.

PP4:
What is important to us at the moment is the environmental problem.

WS:
Yes, well, it is true that the monitoring results are written down here.

PP4:
[Inaudible]

WS:
[Inaudible] there is one point here, the date is, oh there’s one page missing, but we had this, in 1997, [we recommended PT NMR] to carry out the measurement of thermocline limit in each point of monitoring in the sea, as well as the monitoring of the sea water quality beneath and above the thermocline.

PP4:
Do you think it is one of [inaudible]

WS:
This is highlighted with yellow.  In order to improve the detoxification system, the waste detoxification as the implementation of the order in the mining book dated 9 October 1997.

PP4:
9 October 1998, or 1997?

WS:
This is in 1997.  Before this there was, what was the name, it still referred to what was the name [inaudible].

PP4:
So you had given a warning for the improvement of the waste detoxification system during the implementation, the order for the mines dated [inaudible] as well?

WS:
Yes.

PP4:
Immediate improvement, so who would be improving the detoxification system?

WS:
Improve it? The company must improve it.

PP4:
The company must improve it.  

WS:
So, amongst others, it had to restore the standard operation procedure of shutting down the tailings disposal system, so that there will not be a jam in the system which will be operated again, as what had happened on 25 July 1998. This restoration is finished at the latest end of September 1998 and should be reported to the Chief of Mine Inspector with carbon copy to the Regional Chief of Mine Inspector, Sir.

PP4:
And then there were also, [inaudible] there were three, and…

WS:
And then at the same time, in order to make a table to record the number fish breeding around the area of tailings disposal at the seabed as a natural laboratory to monitor the condition of the sea biota around the tailings disposal area, the implementation of this table should have been completed at the latest January 1999.  Well, coincidently it was not I who filled this but my friend [inaudible] from the place in Jakarta and this is Albert Simanjuntak from the Regional Office (Kanwil).

PP4:
But you did know that it constituted a warning?  

J III:
What I meant was, there were a quality standard on tailings based on this letter of the State Minister, this, this and then the Ministerial Decree bearing this number. The fact that it has exceeded such standards, had there been any warning?

PP4:
The Witness said earlier that based on the RPL and RKL you found metals which parameters exceeded the quality standard …

J III:
Did or didn’t they get any warning?

PP4:
Did you give any warning at that time?

J III:
If there was a warning, was it written or verbal, that is the question?

PP4:
It has been questioned earlier, was it in writing or was it given verbally?

WS:
It was [inaudible] 25 April…

PP4:
25 April?

WS:
22 April 2001, point 4, to carry out a regular sampling for tank TK 14 for CN, [inaudible] and Hg and TK 13 for Arsenic, in order to avoid the concentration of Cn or As or Hg of exceeding the standard in tank TK 33…

PP4:
O yes, so…

J III:
I see, it was specifically referred to.  For instance, Cn WAD Cn WAD 0.5 milligrams per litre, it has exceeded 0.5?

WS:
Yes, so because we saw it, we asked to have it corrected. [Inaudible]

PP4:
Can you please read it, from the beginning?

WS:
Ok.  The performance on 13 July 2000, the performance of the tailings detoxification unit referred to the quality standard which was set based on the Decree of the State Minister for the Environment No.1456 of 2000.  With the issuance of this Ministerial Decree reference was no longer made to Ministerial Decree No. 51, forcing the company to carry out an improvement of operation with reference to this.

PP4:
To carry out an improvement of operation, right?

 [Inaudible]

J III:
Actually, there is nothing specific.  For instance, this is the standard quality for Cn, WAD, 0,5 right.  Our examination is shown above it, now it has reached, …several litres, so in order for you to…

 [Inaudible]

J III:
But these are merely recommendations…

WS:
[Inaudible]

J III:
Yes, I am aware of that, but what I meant is, there was quality standard on tailings issued by regulation so that they should not exceed, for example the result of examination at that time has exceeded what is permitted.  Now, if it happened, if it is very fatal, why didn’t you close it down temporarily, that will be the question, right?

WS:
[Inaudible] well, we usually stop the operations when it is dangerous, Sir, but if we see that it has exceeded but is not yet [inaudible] then it is fine, what is important is that we follow the regulation. 

PP4:
It is clear that there were ones that were exceeded…

J III:
That is why you have two [options], right? To close temporarily or permanently. A permanent shut down should be carried out by the central [government], right?

WS:
Yes, by the central government.

J III:
As an inspector you were able to close temporarily, if at that time you found that the level was within the dangerous or not dangerous level?

WS:
We saw nothing dangerous in the field, although it was…

J III:
Exceeding quality standard.

WS:
So we reminded them again.

J III:
I see.

WS:
Unless we see there was in fact a …

J III:
You will immediately shut it down.

WS:
There were several things [Inaudible].

J III:
Do you have the authority to stop it?

WS:
Every Mine Inspector, or implementer of mine inspection…

J III:
That was temporarily, right. That has been done before?

WS:
Yes it has.

J III:
Have you performed the it to PT NMR?

WS:
Never for PT NMR.

J III:
Never.

WS:
We did it many times for other mines.

J III:
Ok, is there any other question?  The evidence that you submitted, please prepare the list, yesterday you submitted evidence, list it as T-1 and this as T-2, and then connect the information, it is for our easy reference, what book was it yesterday, what was it?

PP4:
AMDAL.

J III:
The AMDAL is T-1, this is T-2, later you should prepare the details, so we can refer to it, later we can find out whether or not the problem will be proven [inaudible].

 [inaudible]

LMPP:
You said earlier that this is a warning, but I see the language is “to be done, to restore”, that is actually a recommendation, a conclusion.

PP4:
No, my question is related to, 

LMPP:
It is not about the relation. I have a question, give a chance, after his recommendation, is there any further suggestion of similar nature in the mining book or has it been carried out by PT NMR?

J III:
No, the question should be like this, did it have to be improved?

LMPP:
It had to be improved.

J III:
And when you went to check again, had they carried out your order?

X:
Because if it is not carried out [inaudible] then action will be taken.

WS:
It will be repeated again, at least it will be repeated again in the next mining book, it must be there.

J III:
It must be there?

LMPP:
In fact, was there anything on that in the next mining book or wasn’t there?

 [Inaudible]

LMPP:
The question here, is there any further one?

WS:
[Inaudible]

J III:
So, every time you do this to inspect whether or not your instruction has been carried out or not by PT NMR, is there any result on the next book [inaudible]?

WS:
It should be there, Sir, it can be seen from the report. Each report will show it.

J III:
So, did they ignore the recommendation, was it not carried out or was it carried out?

WS:
Yes. It can be seen from the report on the next inspection about who will go to the field, he will examine all of them.

J III:
What year was this?

WS:
May we see the front page of the report Sir? Year 2000, April 2001?

J III:
This one that you mean?

WS:
Yes.

J III:
This BAPEDAL, BAPEDAL in 2004.

WS:
Yes.

LMPP:
[inaudible] the question here is that there was a recommendation [in the report] that should be performed, next is whether there was a warning concerning the same. If not, the conclusion is that it was performed, because there were no following warning, following recommendation, meaning that it had been duly performed, isn’t that so?

WS:
Yes, it is, that is the meaning.

PP4:
2001, what was it, you issued a warning in 2001, as mentioned in your Minutes of Investigation, you found this [a violation of the implementation of] in the RPL of 2001, right?

WS:
[inaudible]

PP4:
What month was this RPL issued? April? You gave the warning in April 2001, after that what were your findings [of violation] in 2001?

WS:
I only did September.

PP4:
Were there still excesses of parameters?

WS:
[inaudible] in September 2001, [inaudible] I don’t remember everything, but if there were records everything would be shown.

PP4:
From records.  According to your Minutes of Investigation, in September the Hg level exceeded the quality standard (measurement result), you gave a warning in respect of [this violation] in year…

WS:
April.

PP4:
April 2001. This was September 2001.

LMPP:
The next question is whether in the next mining book [inaudible] that could be used as evidence …

PP4:
Not like this …

LMPP:
Was there in …

PP4:
The Witness has been asked earlier, was it improved so that there was no [excess of parameter], but the result of the September RPL and RKL, according to your Minutes of Investigation, stated that some exceeded the standard parameter.

WS:
[inaudible]

PP4:
This one, right.  

WS:
[inaudible]

PP4:
That was your April report.

 [inaudible]

PP4:
This is the RPL, right, this is the RKL/RPL that you’re talking about…

WS:
Yes, it was the report on the implementation of the RKL/RPL.

PP4:
The RKL/RPL [was submitted] every quarter.  In September, as mentioned in the Minutes of Investigation, there were excesses of parameters,

WS:
Yes.

PP4:
Is it correct, that there were excesses of parameters? I’m asking whether there were excesses of parameters? Therefore, were any improvements made by PT NMR at that time?

WS:
Well, looking here [at this report], I don’t see it, so my friend who performed the inspection didn’t state [the result] in this report.

PP4:
Clearly, after having been given a warning, were there still any excesses of parameters?

WS:
As far as I remember there were, several times. But let me explain, Sir.  Perhaps the implementation very much varied on site [inaudible], so at one time…

PP4:
There were. So my question is, in relation to PT NMR’s RPL and RKL which were submitted to the Department of Energy and Mineral Resources (DEMR), after issuing the warning, were there still any amounts of metal that exceeded the quality parameter?

WS:
Yes, I must look at the records again as it would be recorded in the Minutes of Investigation. If it was stated here, certainly there were.

PP4:
No, I ask you, is this correct?

 [inaudible]

J III:
[inaudible] this is the quality standard. If it exceeds this you have to bring it down, perfect it. This is an example, so it must be specific, so we know that this has been warned but remained stubborn, isn’t that approximately so? But if it is rectified then it is only stubbornness and not viciousness, isn’t that so?

LMPP:
[inaudible] if it was not ordered to stop, it means it was still fine and did not endanger [the environment].  You have the right to close the mining operation temporarily, if you found any indications that it endangered the environment, [inaudible] and you didn’t do that. Am I right, you didn’t do that in the case of PT NMR…

J III:
It was only above…  [the quality parameter]

LMPP:
Was there another case where you did so?

J III:
It was only above what the quality parameter allowed.

WS:
[inaudible]

LMPP:
There were many in other cases? If what happened in other places happened in PT NMR you will experience a similar thing, right, because not obtaining [a warning] meant that it didn’t endanger environment, is that so?

J III:
[inaudible], …it is us who will conclude, the Witness who will answer, while the Witness is here, as the Witness cannot be present every day, so we must … and the Witness must be firm, if the Witness doesn’t know or if it was his friend who knew the matter things must be assigned to his friend. But if the Witness knows, please answer. Please continue, PP.

PP4:
Witness, there was an evaluation of PT NMR’s tailings detoxification performance and the quality of seawater, did you also evaluate the performance?

WS:
[inaudible]

PP4:
I request you to read the report first, please explain later, we will first show it to the Judge, please clarify first what was meant and it will later on be presented as evidence. What was meant by the reports?

WS:
I should explain this?

PP4:
Yes.

WS:
Okay, this is a recapitulation of …

PP4:
Just open it, Witness, remove it from the plastic …

WS:
Yes, every year the activities, what were they called, pardon me, I am removing it, PT NMR’s activities were monitored, in particular for detoxification waste management 

PP4:
Yes

WS:
Okay, there were several, three parameters, i.e. Cyanide, Arsenic and Mercury Hg, then there are several locations in, what were they called, the monitoring results of which we compiled here, namely before going through detoxification …

PP4:
Before going through detoxification …

WS:
Yes, point A, then after going through detoxification, it will be seen how far the level decreased [in comparison to the parameter].  Okay, it is this decrease which standard is observed.

PP4:
Standard?

WS:
Yes…

PP4:
It was connected to…

WS:
The detoxification result was okay, this is the first point, then there was point C, namely when wastes went out into a zone that is called the Mixing Zone, so when waste went out from pipe, the tailings were disposed in the sea at a depth of 80 meters – 83 meters below sea level, this will mix with its surrounding.  The zone is called the Mixing Zone, in average in such area it was measured …

PP4:
It was measured?

WS:
Okay, then wastes went outside the Mixing Zone which is known as C2.  There was an area called Control, this Control is whose standard quality became the quality standard as stipulated by the Minister for the Environment, while we refer seawater to C2 in the Control area but not in the Mixing Zone, outside of the Mixing Zone, in such mixing zone environmental standards must be observed. 

PP4:
In the Mixing Zone …

WS:
In the Mixing Zone.

PP4:
The mixing, the Mixing Zone, you said that it must be in accordance with the quality standard?

WS:
Outside.

PP4:
Outside?

WS:
Outside of the Mixing Zone.

PP4:
Outside of the Mixing Zone, quality standard must be observed?

WS:
Yes.

PP4:
What do you mean?

WS:
Yes.

PP4:
My question is, was it also evaluated after the tailings were disposed?

WS:
Please repeat.

PP4:
Was a research also conducted after the tailings were discharged?

WS:
So, after the tailings were disposed of, discharged out of the pipe …

PP4:
Out of the pipe.

WS:
There was a sample taken, but certainly not from the end of the incoming pipe, but before being pumped downwards, a sample taken, what was taken here certainly was the same as what was down there.

PP4:
Oh.

WS:
It will also go down.

PP4:
Oh, so after it was mixed, it was only pumped, so what went out at the time of pumping was what you took. There were no further processes?
WS:
No, no.

PP4:
It was only distribution?

WS:
Yes, distribution.

PP4:
Right.  What were the results of your evaluation at that time?

WS:
The evaluation results, at the time it went out, yes, before [inaudible] I put a bold mark on [the report], Sir, it means that it was deviating from the standard, there were several  deviations from the standard.

PP4:
Deviations from the standard?

WS:
Decree of the State Minister for the Environment No. 51.

PP4:
Because it was not in compliance with the standard …

LMPP:
Interruption, Your Honour, please remind the Witness to use the microphone, his voice is inaudible.

WS:
Oh, it is not close enough, all right, thank you.  So there were two references, before July, before Decree of the State Minister for the Environment of July 2000 was issued, a reference to Decree of the State Minister for the Environment of 1995, thereafter one issued by Decree of 11 July 2000, particularly for tailings we used it as reference …

PP4:
Used it as reference …

WS:
It was the standard that was applied here.

PP4:
I asked in the report, what items did you say deviated from the quality standard, I ask you, was it below or above the standards?

WS:
Yes, it was not in accordance with the quality standard …

PP4:
When you say it was not in accordance with the standards, did it exceed the standards …

WS:
It exceeded.

PP4:
It exceeded the standards, right, I would understand more easily if you said that it exceeded the standards. Since when did it exceed the standards which you evaluated, we have talked about the RPL and RKL constituting PT NMR’s reports as you mentioned, your evaluation result stated that you went [on site] to take samples.

WS:
Yes, so before June 2000, it exceeded the standards every now and then, Sir.

PP4:
Yes.

WS:
Not all the time, but sometimes it deviated the standards of 1995, after being issued in July, when it was issued in July it complied with the standards but in 2001, in September, there was …

PP4:
There was, in year 2001, September?

WS:
Yes, there was.

PP4:
It is clearly synchronous, you have the report and the RPL, right?  So were the result and the RPL synchronous with each other?

WS:
Yes.

PP4:
Correct?

WS:
Correct.

PP4:
All right, was the data there [in the report] correct?

WS:
Correct.

PP4:
All right, then please explain about the other letters stated there [in the report].

WS:
Okay, yes.

PP4:
Please [proceed].

WS:
Yes, these letters were copies held by us, to tell you the truth we apologize as there are some that … Here Sir, there are some that we will advise on, these are only those whichn original we were able to find.

PP4:
That is a letter on …

WS:
A follow up letter regarding inspection results.

PP4:
A follow up letter of inspection results, to whom was it sent? 

WS:
The Board of Directors of PT NMR.

PP4:
The Board of Directors, what was content of the letter?

WS:
There were six points.  Directly related to this matter is point 4, namely that the tailings detoxification performance must refer to the quality standard stipulated under the Minister for the Environment’s letter, Head of BAPEDAL No.B-1456 dated 11 July 2000.

PP4:
My question is, why was the content of the letter like that, what was the basis for the content of the letter?

WS:
This was a common letter, this only stressed on …

PP4:
Stressed?

WS:
Yes, emphasized…

PP4:
Oh, I understand …

WS:
Stressed on the company.

PP4:
Why was it stressed through such letter?

WS:
To remind that this was very important, there was decree of 11 July 2000 that must be complied with … that this was an issued that was …

PP4:
All right, have you given any written warnings, such as that letter, because the evaluation result obtained exceeded the standards in the letter?

WS:
The purpose of this evaluation result is our evaluation in the framework of supervising which served as our guideline …

PP4:
Yes, it served as your guideline.  You mentioned earlier that there were some warning letters, stressings, have you ever stressed your evaluation results on the company?

WS:
This letter?

PP4:
Have you ever given a warning in the form of a letter?

WS:
Yes, here it is.

PP4:
Oh I see, my question is, was the issuance of the letter instigated by one of your evaluation results?

WS:
This letter was to follow up the results of the inspection, Sir.

PP4:
To follow up the inspection results, did your inspection results show excess of standards?

WS:
Yes.

PP4:
Oh I see, so the letter was issued because your inspection results found excess of standards?

WS:
Yes.

PP4:
I am not making conclusions but what you said earlier, well, the other letters that are there, 

WS:
They were not from us, Sir.

PP4:
What about the others, all right, perhaps it is necessary to show the other letters but hey are not evidences, Sir.

J III:
Please make a list of evidences later on.  [inaudible] Will this be submitted?

PP4:
Indeed.  These are items of evidence which are in the possession of the court.  Witness, please come up front.

WS:
It is correct that this is a compilation of the quarterly reports.  So this was the report on tailings prior to detoxification, this one is after detoxification, well, this was T-1, being the water quality taken from the mixing zone, the transition area before the waste entered into the environment.  So there is an area, if it comes out it must comply with standards, so if it comes out from those pipes it must comply with seawater standards, that is difficult, impossible, so there has to be an area of mixing, a transitional area …

 [recording interrupted]

WS:
Entered the sea, so what is it called. In this area monitoring of points A, B, C, D were performed, so the average was like this.

PP4:
This was the standard of quality, right? Was it taken? 

WS:
This and thereafter the C2 was outside, outside of this area? 
WS:
Was it the result of PT NMR’s own report?

PP4:
It was not their evaluation.

PS:
Yes, what evaluation result, or was it just a report?

J III:
Evaluation …

PP4:
Evaluation of tailings detoxification performance.

WS:
Correct, this was below the standard used, Judge, pursuant to the Ministerial Decree.

J III:
If it is like this how could we read this till 0.05 to 0.20?

WS:
This is less than 0.05 meaning that this below, there could or could be none, meaning that the laboratory’s capability to analyse cannot be any smaller than this figure.
J III:
Compared to the 0.20, was this in excess?

WS:
No, it was far below.

J III:
The upper one, was it in excess or what?

WS:
The upper one …

J III:
Oh, the black, the black line?
WS:
The standard was 0.5, whereas it was 0.8, meaning that it was in excess.

J III:
Oh, the ones in excess and lined bold black were for easy reference, right?

WS:
I put it in bold for easy reading.

PP4:
All right, we think these are the evidences.

J III:
So when did you conduct the re-evaluation, on whether it had improved, on whether it returned to the limits defined by the quality standard, when and after the lapse of some time was it checked to know whether it remained the same or whether a decrease occurred? 

WS:
Let me explain, Sir.  We applied this standard [inaudible], this was an obstacle for us.  This standard is very broad, very general, whatever it was so long as it was not regulated by this, it belonged to this category. As this mining activity is very specific, one gold mine may have a different process from another. Therefore each mine must have its own specific characteristic for waste that are allowed, so specific characteristic was needed and therefore the application was submitted to obtain a specific permit that took long process until on 11 July 2000 a specific permit was issued to PT NMR. Specifically for PT NMR in Minahasa Raya, Sir.

LMPP:
And prior to that there was none?

WS:
Prior to that there was none.

PP4:
By general, reference is made to the Ministerial Decree?

WS:
Yes, by general, Decree of the State Minister for the Environment No.51 applies to lumber and leather factories but there are no specific rules for mining.  However, the general ones that have not been classified used Ministerial Decree Attachment C. July 2000 was the performance of tailings management, so before that it was still there, but after this we shall see.

J III:
Is there any table?

WS:
Yes, there is.

J III:
Oh, this one, right?

WS:
It was still found, that was what was called a leap.

J III:
This was 8, how much was that.

WS:
That was the Hg level, Sir.

J III:
Hg is Mercury?

WS:
Yes, it is Mercury.

LMPP:
This was not disposed into the environmental medium, so it’s still in use?

PP4:
In the mixing, I mean, after the mixing was disposed of?

LMPP:
Wouldn’t have been disposed of yet…

J III:
After tailings were disposed into the sea this is more …

WS:
The tailings came before…

LMPP:
Before being disposed into the environmental medium, it was still in process, right?

PP4:
No.

LMPP:
[inaudible]

PP4:
Yes.

WS:
Tailings for [inaudible].

LMPP:
Tailings going out from?

WS:
From pipes.

LMPP:
Oh, it went through the environmental medium.

PP4:
Was it detoxified?

WS:
It was detoxified, Sir.

J III:
Even after detoxification, it was still in excess?

WS:
Yes, at that time it was.

J III:
The excess occurred in September 2001, but not in October?

LMPP:
Oh, just once, but what about the month after?

J III:
So were there specific months, according to your monitoring?

WS:
Yes, there were [inaudible] in the environment the concentration of Hg was high, the capability to process it, until it leapt on site such as stated here.

LMPP:
This is because of nature?

WS:
Nature, because the natural condition was like that.

PP4:
Was that your estimate or was there data supporting that statement?

WS:
It was an estimate, Sir.

PP4:
Estimate, right, but the fact is there was.

LMPP:
Because it only occurred in 1 specific month, and none prior to and after that month, right?

WS:
Yes.

J III:
Are you finished?

WS:
Yes, Sir.

LMPP:
There was a recommendation from my associate, if an item of evidence has been approved by the court, why is such evidence not examined, it has been submitted to the court, right.  It was used as evidence, right?

PP4:
Yes, the evidence was submitted to the court.

LMPP:
For example, if we see the original one.

PP4:
This is indeed original, Sir.  This one.

LMPP:
Oh, this is the original copy of what was explained earlier.

PP4:
Yes, it was presented to the court.

LMPP:
The evidence presented to the court was not the original copy, right?

PP4:
This is the original copy.

LMPP:
But that is not the property of the court, right?

PP4:
The property of the court is only put there.

LMPP:
Oh, the property of the court but is being used by the PP, right, pardon me.

PP4:
Indeed, it must be used by the Prosecutor.

J III:
Yes, to make it easy, it will be marked like in the civil case.

LMPP:
There is a question from Rick Ness in relation to that matter.

J III:
Yes.

RBN:
What standard were you using the ore tailings permit?
HS:
What standard did you use before that?

WS:
We applied Decree of the State Minister for the Environment No.51 of 1995.

RBN:
But that is not for mining.
HS:
But that was not applied for mining, Sir?

WS:
I mentioned earlier that it was general.

HS:
Oh, it has been mentioned that it was not applied for mining.

J III:
So at that time there was no specific rule for gold mining, so the general stipulation were applied, those that were not specific for mining, for sawmilling and what he mentioned earlier.

HS:
So it was not for mining only, thank you Your Honour.

J III:
Yes, put marks later on so it will be easier for us to read evidence, right.

PP4:
Your Honour, my associates will continue.

PP1:
Thank you, we have just one question, that is, the Witness has explained earlier concerning the evaluation of tailings detoxification performance which was monitored by several teams, namely A, D, C.  What departments were they coming from?

WS:
Pardon me, about what?

PP1:
About the team.

WS:
Those who evaluated?

PP1:
Yes.

WS:
They were from our unit, the Sub Directorate for Mining Protection.

PP1:
Were they just from the Ministry of Mines?

WS:
Yes.

PP1:
Okay.

PP2:
Alright, thank you, we continue our examination.  Witness, let’s start with some easy questions, you have been rather strained.  You said that you know the Accused, right, what was the Accused acting as, Sir?

WS:
His working relationship was with the company, I am from a Government Agency and the communications had to be established.

PP2:
Yes, in this Accused’s relationship between the Ministry of Mines and PT NMR, what was the Accused’s position?

WS:
He was the President Director.

PP2:
Did the Accused sign the letters sent to you or your Department?

WS:
Yes, Sir.

PP2:
Are you familiar with PT NMR?

WS:
Yes.

PP2:
You understand.  So what we mean here is PT NMR which is domiciled where?

WS:
Its office is in Jakarta.

PP2:
In Jakarta, and its operations are where?

WS:
Its operations are in Minahasa.

PP2:
Yes, from the first discussions we go back first to ensure that the person sitting there is the President Director of PT NMR and that you are aware of the existence of PT NMR.  You have described your duties and responsibilities as well as authority in your capacity as a Mine Inspector, right.  Was the relationship between you and PT NMR only limited to the duties and authorities as a Mine Inspector?

WS:
Yes, correct, the communication partner of the Mine Inspector is the Mine Engineering Supervisor.  The Mine Engineering Supervisor is the one who operated the activity on site, Sir.

PP2:
No, what I mean is this, Sir, was there another duty or position which you had to assume in relation to PT NMR, or did your structural position at the Department have a direct relationship with PT NMR?

WS:
My unit worked directly with PT NMR during the supervision of the implementation of RKL/RPL, but there was also interaction with the other units.  There were also issues in the fields of occupational safety and production, both of which were handled by another unit in which we were also involved.

PP2:
However, at the time of PT NMR’s mining operation, what was your position at the Department? Were you still the Mine Inspector?

WS:
Yes.

PP2:
What was your position at the Ministry of Mines?

WS:
I was the Head of Evaluation Section.

PP2:
The Head of Evaluation Section, structurally what were your duties and responsibilities?

WS:
Okay, my duties were, amongst others [evaluating] incoming quarterly reports as input for policy-making or material for inspectors who will inspect the site and submitting evaluation result to the head of our sub directorate.

PP2:
Was your evaluation in the form of the aforementioned diagram?

WS:
Yes, Sir.

PP2:
And it was then followed up by the letter shown to you at the court hearing?

WS:
Yes, it is part thereof.

PP2:
So it’s part of your duties and responsibilities as the Head of the Evaluation Section.  What evaluation, Sir?

WS:
Pardon me?

PP2:
[What] Evaluation?

WS:
Evaluation, the title was that short. Head of Evaluation Section of all activities of environmental management were under our evaluation.

PP2:
Then you, the Witness, said earlier that there was an amount of tailings which exceeded the quality standard and that so long as they are not considered dangerous they cannot serve as ground of temporary or permanent closure of a mine, in this case data concerning PT NMR’s were shown.  My question is, what parameter was used so that it could be said that the excess was or was not dangerous.

PS:
Objection, the question has come to an opinion, and the Witness is not an expert witness.

J III:
Yes, he is not an expert, but we can still ask what he knows or experienced or something.

PP2:
According to the Witness, one of the reasons for closing a mining operation either temporarily or permanently is the result of a mines inspection and the Witness has carried out a mines inspection.

PS:
So rephrase your question, then.
PP2:
The Witness mentioned earlier that a mine closure would be carried out if the operations were deemed highly endangering.  Therefore, the question is straightforward because he can determine whether it is endangering or not, because the Witness is one of the Mine Inspectors.

PS:
Your Honour, we want to comment on the PP’s question once more, there are certainly experts in the Witness’ unit who determines whether or not it is dangerous.  It would be impossible for the Witness himself to say that it was dangerous.

J III:
Well, I will intervene.  Was it you who determined whether or not it was dangerous?

WS:
To the best of our knowledge, if we shut down a mining operation, we must be responsible because all of such actions conducted must be accountable.  If it appears that it is dangerous, we shall take the risk, we shall close the operation.

J III:
Well, what I meant was this. You said earlier that you inspected and prepared reports for your department. Do they conclude whether it is dangerous so that it must be terminated or do you yourself determine that it is dangerous. Because your answer was like that, the issue is, the one who determines whether or not it is dangerous, is it you as the Mine Inspector or the evaluation result from the Jakarta team? 

WS:
If the Mine Inspector sees thing that must be terminated because it is considered to be dangerous, it is temporarily closed and further evaluation by experts are carried out, we usually invite evaluation experts to project the future, if it is okay and if it still can be considered within the tolerance level or, say, can be rectified and rectification steps are identified, it can commence operations again.

PP2:
According to your statement, you are entitled to determine whether or not it is dangerous, and then have it examined by experts, right?

WS:
To be proved afterwards.

PP2:
Therefore, I ask the Witness because the Witness is the Mine Inspector, what are your standards to determine whether something is or is not dangerous?

WS:
We could use visual clues.  For example, in respect of this case, we saw on site that the turbidity was increasing, that many fish were found dead.  Seeing those, we would automatically shut down operations.  If we don’t see those we wouldn’t.

J III:
Visual, right?

WS:
Yes.

J III:
For example, many fish and people were found dead and many people suffered from disease, does that count as visual?

WS:
Yes.

PP2:
On the basis of your visual observations, have you ever temporarily closed PT NMR’s mining operation?

PS:
Your Honour, it has already been asked.  I request that the question is not repeated.

J III:
Yes, I asked him earlier, and he answered that he never shut down PT NMR’s operation.

PP2:
Very well.  Did you ever know that there was a process of production which was not running in accordance with the existing mechanism?

PS:
Your Honour, the question is too vague and has no concrete evidence.  It can force the Witness to create an opinion.

PP2:
Okay, I change the question.  Have you ever sees a leaking pipe?

WS:
From a report, I read it from a report.

PP2:
Only from a report, report from whom, Sir?

WS:
From PT NMR.

PP2:
From PT NMR, with the existence of the report on the leaky pipe did you as Mine Inspector visit the site to visually see the leaky pipe?

WS:
There were parties who went to examine on site, but I was not one of them.

PP2:
You as a Mine Inspector were at least on the same team, correct, Sir?

WS:
Correct.

PP2:
Being on the same team, do you also know what action was taken in regard to the leaky pipe?

PS:
The Witness stated earlier that during his tenure he never conducted any actions.

PP2:
I ask specifically in relation to this case.

J III:
I guess I’ll have to intervene again now.  You personally didn’t see any leaking pipe but it was reported by PT NMR.  Subsequently, it was your friends, but not you, who visited on site to examine, but nonetheless they were part of your team.  My question is, what action did they conduct in light of the report?

WS:
Once we heard this and that news, we requested that the tailings disposal operation be immediately shut down.

J III:
Was the tailings disposal operation closed?

WS:
Yes.  The tailings disposal was first fixed, and then the team went down to the site again.  After they fixed it and we could see that it worked well, it may operate again.

PP2:
The tailings disposal operation was first shut down at that time, right.  It means that if the tailings disposal stopped, the process was also stopped?

WS:
Not all, because this was bathsing, Sir.  The process was not carried out tank per tank, so when other tanks were operating the important thing is that the last tank pumped was not allowed to operate, just that, but other processes keep on rotating and could continue.

PP2:
I can understand that this is what you meant by never having terminated, because it did not terminate all activities but only the disposal?

WS:
Yes.

PP2:
Oh, I see, basically the tailings disposals operations were asked to be closed first, but not all of the process?

WS:
Not the process.

PP2:
Witness, with respect to the tasks of a Mine Inspector, you earlier explained that you only stressed on technical aspects and if there was an environmental problem you would re-review the technical problems.

WS:
Yes, correct.

PP2:
Then my question is, was there any other supervisor who handled environmental and social issues, as well as occupational safety issues in one company?

WS:
Yes, the implementation of technical aspect relating to occupational safety and environmental issues were carried out by us, technical aspects relating to environment were carried out by us but other supervisors are also there, such as the Ministry of Manpower for more general issues, the Environmental Impact Control Board which is currently known as the State Minister of Environment (SMoE) for other other global aspects.  We only supervised technical aspects that were impacts of environmental and occupational safety issues. 

PP2:
Okay, it means that the emphasis was only on technical aspects, right Sir.  Okay.  We request our colleague to continue.

PP4:
Thank you.  In respect of the letter that you saw regarding the follow up to the inspection results in point 1, which was not been asked yet, namely to immediately make a mine closure plan and to submit it to the Director General of General Mining.  Please explain what it means.

WS:
Could you repeat it?

PP4:
In the letter dated 15 August that you saw in point 1, namely the request to prepare a mine closure plan and submit it to the Director General of General Mining, please explain what it means.

WS:
Let me explain, PP, at one time a mining activity will inevitably shut down, unlike other industry activities which can continually operate. Well, this document becomes important because this mining would be immediately shut down at a point in time. It is normative, we remind this to every company so every company has a mine closure plan in hope that at the time it closes its mining operation, it is ready to rehabilitate everything.

PP4:
Did you know that PT NMR’s mining operation would be shut down, did you know that it would be closed at that time or?

WS:
It could be seen from its reserves, how much reserves it has, how large the production scale is, within a certain number of years it will cease to operate if it doesn’t find new reserves. We remind every mine to have a mine closure plan, so as not to desert the mine once operation is completed, that cannot be done, there has to be a recovery plan.

PP4:
You as a person who amongst other things perform mine inspection, right, I’d like to ask, you earlier mentioned that there was a quality standard for tailings pursuant to Decree of the Minister for the Environment No.51 of 1995, if I am not mistaken.  If there is such a standard and if it is exceeded, will it be considered or not?

WS:
If exceeded, if considered from quality standard, then it is a violation.

PP4:
It is a violation, right.  Enough, Your Honour.

J III:
Enough, we allow the Legal Counsel for the Accused I to raise their questions.

LMPP:
Thank you, Your Honour, we have some questions, including the problem to confirm the Witness’ statements or answers, and if we repeat the same thing we are happy to be warned.

J III:
If it was already asked, don’t ask it again.

LMPP:
Yes, just in case we forget, Your Honour.

J III:
Once in a while use clarifying sentences, all right.

LMPP:
Witness has said that the AMDAL of PT NMR was approved.  Who approved it?

WS:
The one who approved it was our Department, the DEMR.

LMPP:
Could you explain, in this court hearing, what granting approval means?

WS:
Granting approval means that the operation can be out and is declared proper after the commission carried out a hearing.  So our minister is based on the commission’s decision, the commission being from various sectors.

 [recording interrupted]

LMPP:
Granting approval means that this operation is proper to be carried out, in particular from an environmental aspect?

WS:
Correct.

LMPP:
Proper, meaning safe?

WS:
Yes.

LMPP:
So that’s the meaning of granting an approval?

WS:
Yes.

LMPP:
Were you involved the commission?

WS:
Yes.

LMPP:
It means that you also took part in discussing each detail in the AMDAL.

WS:
I am a member of the technical team, I handled technical matters, Sir.

LMPP:
So as a member of the technical team does that mean you took part in discussing the AMDAL in detail?

WS:
Yes.

LMPP:
There were two options of tailings disposal proposed or found in PT NMR’s AMDAL, namely at sea or on land.  Then the disposal of tailings into the sea was approved, and was afterwards commonly known as a submarine tailings placement/STP.  Well, it means that these two options were discussed in detail by the commission, right.

WS:
Yes, correct.

LMPP:
And then the commission approved and considered that disposing of tailings into the sea was safe, right?

WS:
Right.

LMPP:
Well, so the disposal of tailings into sea was indeed based on the commission’s evaluation?

PP4:
Objection, Sir.

J III:
Wait, wait.  I have observed earlier, as the Witness was a member of the commission this could be asked to him, this is not relating to his expertise because he is asked about the commission which he was a part of.  But other than that, if it’s asking for his opinion, I will stop it.  You are a member of the commission who evaluated the AMDAL, right.  If the question is still relating to the AMDAL prepared by PT NMR, as you are a member of the commission you may be asked about that, but if it is outside such matter I will stop it because the Witness is not expert.

LMPP:
I will not.

PP4:
Objection, Your Honour.

J III:
Wait, what is your objection to the matter?

PP4:
It was earlier explained by the Witness as a drafter the AMDAL that the AMDAL only shows the possible impacts which could occur if tailings were discharged into one place or into another place. The Defence Counsel’s question has entrapped the Witness to answer as if it was the DEMR that determined the place of the tailings disposal.

J III:
Well, I raise my question to you, as there were alternatives of tailings disposal, who determined whether it was to be disposed into the sea or on land? Was it up to the company or did the commission determine it?

WS:
The company submitted alternatives as to where the tailings were to be placed.  Pardon me, Sir, I correct my statement; I was not a member of the commission, I was a member of the technical team outside of the commission. All commission members were Echelon II officers.  So [the technical team] provides input, and assists if the commission needs assistance.

J III:
Therefore, if there is a question that you don’t have a precise answer to, don’t try to answer because it will be misleading, got it?  It is advisable for you to say that there is party that is more competent to answer, as you are only a member of the technical team.

WS:
All right.

J III:
So in respect of the choice to dispose into the sea, was it made by PT NMR itself or the government after such has been proposed?

WS:
The commission, Sir.

J III:
So it was the commission who determined, not them?

WS:
Not them.

J III:
All right then. I think according to the Witness’s statement, he was only a staff of the Echelon II group, so the question should be addressed to the Echelon II group.

LMPP:
Thank you, Chairman.  I just would like to remind that in question No.8 of the Minutes of Investigation, there was a question from the police to the Witness, asking whether he was involved in the AMDAL Commission that evaluated the AMDAL submitted by PT NMR. Please clarify, the police had asked, to which the Witness answered that he was a member of the Technical Team of the Central AMDAL Commission which evaluated the AMDAL submitted by PT NMR.  So it was the Technical Team that evaluated PT NMR’s AMDAL, is it right?

WS:
Yes.

J III:
So if you raise the question… 

LMPP:
My question is, in respect of the AMDAL, were there options to place the tailings into the sea or on land?

WS:
There was.

LMPP:
And was this evaluated by the Technical Team?

WS:
It was included in those that were evaluated, Sir.

LMPP:
And was it included in those that were approved by the Technical Team?

WS:
The Technical Team didn’t approve, Sir, it only advised on results if it was placed on land, and results if it was placed into the sea. Then it was to be discussed in the commission meeting session.

LMPP:
All right, what was recommended to the commission in respect of the placement?

WS:
None, no recommendation was provided by our Technical Team, we only tried to clarify, but we didn’t direct.

LMPP:
Evaluating includes evaluating the options. The question is, did the Technical Team evaluate, or what was the team’s evaluation of these options?

WS:
Of course we look at the possible risks involved for both land-based and sub-marine disposal, and the results of the evaluation would be delivered to the commission.  We let the commission decide on its own. 

LMPP:
Okay. So there was an evaluation from the Technical Team, which perhaps included the positive and negative impacts towards environment, and it was submitted to the commission, and then the commission could agree because there were less impacts if the tailings are placed into the sea?

J III:
So the point is that the Technical Team gave no recommendations?

WS:
None.

LMPP:
Okay, I will continue.  So the AMDAL was approved after there was an evaluation from the Technical Team, and that is what is being done now. My next question.  Previously, you mentioned about RKL/RPL to the PP, and part of your task was to evaluate [it], right?

WS:
Right.

LMPP:
So one of your tasks was to evaluate the RKL/RPL that was submitted by PT NMR.  Since when and until when did that happen, precisely?

WS:
I’ve been evaluating such documents there since I acted as Head of the Section.  I submitted my evaluation results to the Head of Sub-Directorate since 1985, and I am still doing it.

LMPP:
So since 1985 until this day.  It means you directly and indirectly participated in evaluating PT NMR’s RKL/RPL.  Okay.  Previously, you mentioned that the RKL/RPL was submitted quarterly.  Can you explain the reason why it must be quarterly and why not monthly or every 6 months?

WS:
The reason is the regulated by the ESDM itself in Decree of the Minister No.103 of 1993. It stipulates quarterly. 

LMPP:
Meaning, is a quarterly submission appropriate to measure impacts on the environment resulting from activities carried out by PT NMR in this case?

WS:
We do not see it like that, but routine reports that must be submitted by the company monthly are not only on environment. Many other reports must be submitted quarterly, so it follows that context.

LMPP:
So it is not only on environment, but also on other things, right?

WS:
Yes, also on other things.

LMPP:
So the question that actually relates to this quarterly matter, why is it not monthly, for example, why not every 6 months?  Is there any explanation as to why a quarterly submission is considered to be reasonable or quite sufficient to know the conditions on the field? 

WS:
That is quite reasonable because even quarterly reports, all this time there are quite a lot of companies that take more than 3 months because to prepare a report within 3 months requires a lot of energy. If is it monthly it will be very, what would you call it, difficult to do.

LMPP:
So in other words, quarterly is already more than reasonable and there were even other companies that were late in submitting the report within these 3 months. Has PT NMR ever been late in submitting its RKL/RPL, as far as you know?

WS:
On average 2 weeks, a month.

LMPP:
On average 2 weeks, is that normal in practice?

WS:
It is normal.

LMPP:
You mentioned about a mining book, which we earlier read about.  Could you explain what is meant by this mining book?

WS:
A mining book is a communications book, or notes on the results of inspection in the field that are considered important to be followed up on.  So what needs to be followed up must be written in the mining book. But if it is not very important or, let’s say, if it were recommendations or suggestions, they will not written in the mining book.  The mining book is an order that must be implemented.

LMPP:
So the mining book consists of important notes from the mine inspector regarding activities that are carried out.  If it is not important, it is not written there?

WS:
Yes.

LMPP:
Okay, can you also explain to the court, what these important notes cover?

WS:
Important matters, of course.  For instance if we speak about environmental aspect in regard to the, what was it again, quality standard and how it had been exceeded, such is actually the authority of the State Ministry for Environment, but we remind that if you continue this it will be dangerous, fix the problem immediately.  That is an example amongst other things. Or, for instance, oil wastes are not in our jurisdiction.  We know about that from another section, but nonetheless this cannot be ignored, so we remind them.

LMPP:
If an activity, for instance, harms the community around the mining site, let’s say, must that also be written in the mining book?

WS:
If there is supporting evidence, yes, we would enter it.

LMPP:
That was not my question.  If there is harm around an activity, does this fact or event have to be entered in the mining book?

WS:
It would be entered.

LMPP:
All right, in that case, my question is, in PT NMR’s mine notes, were there statements that the community in Buyat Bay got sick due to PT NMR’s activities?

WS:
During regular inspection before the mine was closed.

LMPP:
My question is, was it in the mining book?

WS:
No.

LMPP:
It wasn’t.  Whereas if it was there, it would have been written in accordance with the provisions. Okay.  Was there a note stating that Buyat Bay’s community suffered of itchiness?

WS:
No.

LMPP:
None.  Was there a note stating that Buyat Bay’s community suffered headaches?

WS:
No.

LMPP:
No one in Buyat Bay’s community had lumps.

PP 3:
Objection, PoJ.

J III:
This is enough, you do not have to… The point is that there was no note regarding that matter, so you do not need to ask for a detailed elaboration.

PP 3:
Until what year was the mining book written?

LMPP:
PP, previously we have seen that it was written until 2004.  You have also seen it.

PP 3:
Yes.

LMPP:
What is obvious should not be questioned repeatedly.

J III:
The principle is, the mining book does not contain the aforesaid matter.

LMPP:
Because it is obvious, I do not need to continue this matter.  I would like to continue with other matters.  Witness, you said that you are a Mine Inspector?

WS:
Correct.

LMPP:
What authority does a mining inspector have, according to regulation?

WS:
The highest authority is to temporarily stop activities if they are considered dangerous.

LMPP:
To stop.

WS:
That is the highest but actually, there are a lot more.

LMPP:
The highest authority you have is to temporarily stop activities if they are considered dangerous, that is the highest.   A permanent one is the authority of the Central [Government].  Can you explain to the court, the procedure or mechanism to come to such temporary closure?

WS:
Of course in conducting our inspection, we would start with the RKL/RPL report.  Then we go to the field where we normally discuss about the production plan, eh, activities plan, where the mine would be opened, how much ore would be dug, where the overburden would be placed, how reclamation will be carried out, if new areas are to be opened, where it will be, how large.  We would evaluate all those things, and, for example, if from the aspect of opening a field but not being sure that it would be mined in the near future, we could stop it. That is one example. Likewise with the overburden, where those will be placed.  For example, for a particular area, confirm that the overburden below is safe enough or not. If it is a fragile layer, say, alluvial soil, of course it is not recommended to be dumped there because it can move to another place.

LMPP:
Actually, I was more concrete. I was talking about authority, as in action that becomes sanction.  Previously you said that the highest authority is to close temporarily.  Is there any gradation, anything below that that can be done or that is in accordance with the authority as a mine inspector?

WS:
Like this.

LMPP:
No, it’s a yes or no question.

WS:
Yes, there is.

LMPP:
Can you tell us what it is?

WS:
Gradation below that?

LMPP:
Yes, the highest is temporary closure, and you said there is gradation below that.  Can you explain that?

WS:
That is what I explained earlier. Explain in the plans and if it looks like it could present potential dangers in the future we will ask them to continue or to go to a different direction.

LMPP:
Excuse me, I still do not understand.

WS:
The simple example would be as follows, let’s just say there is a river…

LMPP:
Look, actually I think it’s simpler if there is a temporary action then there could be a first warning, a second warning, this would be the normal practice.  For example in the form of a letter, I warn you that you have committed a violation, was there anything like that?

J III:
Were there first and second warnings?

WS:
If we’re talking about warnings…

J III:
Or reprimand, which term does an inspector normally use? 

WS:
Ok, now I understand.  A warning is what we would write, so if…

LMPP:
Wait, don’t start on writing yet. So the sanction is a temporary closure, below that are there warnings or reprimands, are there anything like that?


WS:
All warnings are written in the mining book so if it was written twice...

LMPP:
No, that still doesn’t answer the question.  The question is are there anything like that, and if there are in what form?  If it is a temporary closure there must be a decision letter and with that there must be a temporary closure letter.  It wouldn’t be verbal, right, or is temporary closure done verbally?

WS:
Often when we hear about an incident, for example if there is an accident, we’d ask to stop temporarily first, after which we’d send the letter.

LMPP:
So is it verbal or written, or verbal followed by written?

WS:
First verbal and then followed by written.

LMPP:
So first verbal and then followed by written, that is for temporary closure?

WS:
Yes.

LMPP:
The question is, the gradation below, is it the same in the sense that it is also verbal and then followed by a letter, for example also followed by a written response and followed by letter, for example first warning or first reprimand?

WS:
Oh no, there are no such things as first warning and then second warning and then third warning, if those are meant, we do not have them?

LMPP:
Oh you do not have them, so immediately temporary closure, without gradation?

WS:
If it is about hazards there are no gradation, Sir.  If we see something we immediately stop.

LMPP:
Oh, as to hazards do not apply gradation, there are no first and second warnings?

WS:
No. It is immediately stopped.

PP 4:
Interruption, PoJ, it has been explained by the Witness that notes would be taken if outside matters are found, they would be noted in the mining book, and then explained.

J III:
Yes, that has the nature of a warning. So actually warnings, reprimands. It’s not like when a government official gets a regular promotion; he would have to pass through the grades.  Before he got fired, before the termination there are lower level sanctions.  That is not the case, it just has the characteristic of a warning?

WS:
Yes.

PP 4:
But I think the procedure has been explained earlier. He noted in the mining book and he followed up with the letter that was showed earlier.  I think it is clear.

J III:
So it was just done, there were no gradual steps.

LMPP:
Chairman, previously there was a statement from the Witness before interrupted by the PP, that probably needs to be explained.  Due to hazard, right, what does hazard mean?

WS:
A dangerous situation.

LMPP:
Dangerous and immediate, and therefore sanctions are not gradual?

WS:
No.

LMPP:
Okay, and earlier it was said that PT NMR never obtained it.  In relation to this I have a question, you said in your explanation that the mine inspector carried out its duty well, and that there was a company that was closed because it had committed a violation.  Can you explain it to this court in order for us to have an idea of steps that were taken until temporary closure happened?

J III:
Is there a Ministerial regulation or Law that governs the closure?

WS:
There is.

J III:
There is a regulation, what is it?

WS:
The Ministerial Decision PE No.1211 K of year…

J III:
You said that it is in the Ministerial Decision.

WS:
Most recent would be Ministerial Decision No.23.

LMPP:
Can you explain, can you explain the case that you mentioned earlier until temporary closure happened?

WS:
Based on the aforesaid Ministerial Decision, if we see an activity that is considered to be quite dangerous, it is immediately stopped.  If we said it like in mining, where they pumped muddy water straight into the river, we stop all activities in that area until they are allowed to work there again, after there is a recommendation from us. 

LMPP:
I continue.  In my hand is the Decision of the Minister of Mining and Energy No.555.K/26/M/PE/1995 regarding General Safety and Health in General Mining Activities. Is this your guideline?

WS:
That is for work safety.  For mining environment management, it is 1211 K.

LMPP:
There is a 1211 K?

WS:
Yes, if you do not have it, I have it.

LMPP:
Okay. What is in my hand mentions that the mining book is a notebook that contains prohibitions.   So prohibitions are mentioned, followed by orders, guidelines for implementation of mining inspections that must be carried out by the Head for Mine Technicalities.  So what I want to clarify is that prohibitions, orders, and guidelines are the same as what you have explained?

WS:
The same, occupational safety and environmental issues are in the same book.

LMPP:
Oh, the same book, so there are prohibitions, orders and then there are guidelines.  Is in the mining book earlier, was there a prohibition on PT NMR? I did not see any, but I just want to make sure.

WS:
No.

LMPP:
There was no prohibition. Was there an order?

WS:
There was.

LMPP:
An order, here there is an order and guidelines, an order and guidelines are distinguished.  Was there an order or guidelines? What I saw was guidelines.

PP 3:
Objection Judge, the Counsellor is trying to lead the Witness.  The Witness has provided an answer but is led to provide a different answer.

J III:
How if we associate this Ministerial Decision with the content of the mining book. Later on we shall conclude for ourselves whether it was an order or what?

LMPP:
Chairman of PoJ, I do not, because previously in front of us there was a mining book, I saw it at the time the PP showed it.  Is it possible if we re-check if inside it there are the words order or guidelines so I am not accused of leading, because the court must be objective, right?  Can the mining book be shown again to check if there was an order or guidelines so the PP is satisfied?

PP 4:
What is obvious from the Witness’ statement is that it was an order, not guidelines.

LMPP:
I did not see it earlier, PP.  That is not the Witness’ statement, PP, the evidence that was there was the mining book.

J III:
Why don’t you open it, rather than have a fight?  Step over here.

 [Legal Counsellor and PP walked to the PoJ table]

J III:
The mining book is a notebook that contains bans, orders and guidelines for implementation of mining inspection, so what is made is what is given, what is it. 

LMPP:
Is there any, which one is the writing.

WS:
To be immediately [inaudible].

J III:
Order or guidelines, it’s just that?

LMPP:
Guidelines or order, Sir.

WS:
[inaudible]

J III:
So this is included in the category of an order, according to the Witness.  That is all.  He was questioned, according to you is this an order or… an order, he said, hahaha.

LMPP:
Why is the word immediately used? If it were guidelines, what word would be used?

WS:
[inaudible].

LMPP:
Oh, that means this is not the linguistic expert’s authority.  It means the PP has admitted it, right?

J III:
No, you mean, was this made by you, whose handwriting is this?

PP 4:
Is that an order or?

WS:
An order.

J III:
An order, according to him.

LMPP:
Why can’t you write order?

PP 4:
If we see from the top, as a result of inspection the Head of Mining Technicalities is requested to carry out those matters, that.

LMPP:
Is that so.

J III:
So by doing that, he said that it was an order.

LMPP:
Was that present in the next mining book?

WS:
It was always present.

LMPP:
[inaudible].

J III:
Yes, it has been asked whether it was no longer there afterwards. Afterwards whether or not your order was implemented will be re-evaluated. If it wasn’t then it will be stronger as that is disobedience.  That is all.  

LMPP:
Okay, that can do.

 [Recording stops]

LMPP:
Okay, so previously you said that it was an order, right.  It was an order and above such order is, if it is still disobeyed, temporary closure?

WS:
It‘s not always like that Sir, but the order must be implemented nonetheless.

LMPP:
How about if the order was ignored?

WS:
We ask its Head of Technicalities to remove it and if he does not…

LMPP:
Was there ever a request to remove PT, the Mine Inspector of PT NMR? No. So it means everything was just fine, right?  Witness, I would like to ask about the quality standard mentioned before, quality standard.  Previously you explained that before July of 2000, there was no standard, right? Before…

WS:
That was 2000…

LMPP:
Previously, what you explained at the beginning was that there was no…

WS:
There is no specific standard, but there is a general one, Sir.

LMPP:
Oh, there is no specific standard, but what? Okay, all right.  Previously you said, before I go any further, you said that the quality standard for gold mining is very distinct or specific? You said that, when you were in front, right?

WS:
Yes, yes.

LMPP:
What do you mean by distinct, eh, what do you mean by specific?

WS:
So it’s like this, if we talk about gold ore, between one location where gold is found and another, there is a difference.  This difference in characteristics is what makes processing, processing of each mine different.  If for example, sorry, the current Newmont factory, whether or not other gold factories want to purchase is uncertain. If the ores are not the same they would not use them. So every, what is it called, every process must be adjusted with the characteristics of the ore.  From there the process will flow. So if, say, there are characteristics of, eh, waste, it must be processed there. So Sir, one place differs from another. 

LMPP:
So, don’t even think of comparing gold mines with non-gold mines. Even between gold mines there are differences or specific features, yes, specific features. So one standard cannot be applied to another because of those specific features?

WS:
It is like that. Therefore...

LMPP:
That… that is my question.  It is because of its characteristics, right?  That is why there are a general and specific one, right.  So a specific one requires a specific one, right, that is the general law and that is why it was said that in 2000 there was a specific one for PT NMR in July because of its characteristic.  As a matter of law that is important to know whether there was a basis, a basis of legality for review.  Okay.  Previously you said it was in a situation where there was no standard, that was what you said earlier, what was opened by the PP, e, Decision of the State Minister for Environment No.51 of 95 Appendix C, right? 

WS:
Yes.

LMPP:
Okay. I want you to examine whether  Appendix C shows the types of activities that are governed, like what I have shown.  To help this court, especially the PP, in order to prevent the accusation of leading, here we set up a projector.  We show you Appendix C.  Can you check it first, is it correct?

WS:
Yes.

LMPP:
This is Article 2 of the book, the standard quality of liquid waste for industry.  This is for industry.  PT NMR is a mining company, a gold mining company at that, right?  The first is caustic chloride soda, right.  Metal coating as in Appendix A.

WS:
Right, right.

LMPP:
For industry right, leather tanneries, right?

WS:
Yes.

LMPP:
Palm oil.  Pulp and paper.  Rubber…

WS:
Yes.

LMPP:
I mean the rubber industry.  Sugar.

WS:
Yes, right.

LMPP:
Tapioca.

WS:
Right, yes.

LMPP:
Textiles.

WS:
Yes.

LMPP:
Nitrogen urea fertilizers.

WS:
Yes.

LMPP:
Ethanol.

WS:
Yes.

LMPP:
Monosodium Glutamine.

WS:
Yes.

LMPP:
Plywood.

WS:
Yes.

LMPP:
Milk and food.

WS:
Yes, those are all correct.

LMPP:
Soft drinks.

WS:
Yes.

LMPP:
Soap.

WS:
Yes.

LMPP:
Beer.

WS:
Yes.

LMPP:
Dry cell battery.

WS:
Yes.

LMPP:
Is gold or tailings included in it?

WS:
No.

LMPP:
No.  So the Decision of the State Minister for Environment is only valid to what was mentioned earlier, right?

WS:
Yes.

LMPP:
If that is the case, in the previous question mentioned earlier, one that is shown by the PP in front, there is an excess of limit of standard quality based on this.  It means you measured using this, which does not include gold mining, especially tailings. 

WS:
So…

LMPP:
It’s a yes or no question.

WS:
Of course no.

LMPP:
So it is clear, Sir. It means that this Ministerial Decision does not apply to gold and tailings.  Ok, before I give the chance to the other team, I want to confirm some of the statements that you have given.  Previously you said that in PT NMR’s activities during your inspection, there was nothing principle. I recorded your statement, and you said that there was no statement that was principle.  What do you mean by there was nothing principle?

WS:
Please elaborate, in relation to the stopping of the activities or in relation with what?

LMPP:
So from evaluation result of PT NMR’s activities that was presented in front, I quoted one word, one sentence from you, in evaluating, because it was your duty to evaluate, from the evaluation result, you had made a statement saying that there was nothing principle, what do you mean with nothing principle?

WS:
I am sorry, I… the context in relation to… I do not understand.

LMPP:
Okay, you have forgotten, then.  Then I am finished for the time being. Let it be continued by my colleagues, thank you.  

HT:
Please allow my colleague to start first.

PS:
Thank you, Your Honour, with your permission, we would like to continue this questioning.  Witness, you were involved in the preparation, as a member of the technical team for the commission of PT NMR’s AMDAL.  You also stated that you were involved as a Mine Inspector during PT NMR’s production.  And I do not understand, and I am asking for clarification, were you also involved in PT NMR’s plan for mine closure?

WS:
Eh… I was in the team for…

PS:
You were in the team.  From the beginning, the middle up to the end, you were involved?

WS:
Yes.

PS:
When you conducted it, being involved in the mine closure, did you know that PT NMR has already had an approval for the mine closure or not?

WS:
I knew.

PS:
Who issued it?

WS:
The Director General for Geology.

PS:
Director General for Energy?

WS:
Geology.

PS:
Geology, not Energy.  Do you know that, when you were involved in the team for that mine closure, it was necessary to fulfil a specific requirement before the approval of mine closure is issued, for example, conducting a research?  Was a research on PT NMR carried out before the approval was granted or was it just granted like that?

WS:
Yes.  It took a long process for approval.

PS:
Please explain properly.

WS:
Yes, evaluation was done of all documents, then….

PS:
The documents that you mentioned, starting from AMDAL until final production?

WS:
Those were definitely included.  The document for mine closure itself was drafted by the company and its consultants, we conduct the evaluation…

PS:
You conducted the evaluation.

WS:
Right.  The evaluation was conducted by a lot of people. All….

PS:
Oh, a lot of people that conducted it were involved in the team.

WS:
Yes, I was involved in it…

PS:
The team consisted of which disciplines of science?

WS:
All disciplines of science from various institutions and universities were there. 

PS:
Universities were also there?

WS:
There were...

PS:
Then? Did you also evaluate environmental problem or was there another team that evaluated it?

WS:
Environmental problem?

PS:
This mining matter is related to environment.  Was that also evaluated?

WS:
Of course it was.

PS:
Of course it was included.  Probably it was the most important?

WS:
It had to be, because…

PS:
It had to be the main subject.  What did you see in the research of the Mine Closure Team on the environment?

WS:
From all aspects that were viewed, say, starting from soil, how was the future plan? How was the rehabilitation of the soil? Which one, what’s the name, which puddles could be eliminated but were still there? Then which would be green from year  to year. It would discuss how water quality must be in a particular year. So everything must have standards that have to be followed.

PS:
Briefly you said that all documents relating to the mining, from the first planning until the mine closure were included in the team’s evaluation.

WS:
They were included.

PS:
With various science disciplines and various institutions, right? 

WS:
Yes, right.

PS:
Right, so that only after evaluation will the permit for mine closure be issued.  And it has been issued.  If PT NMR carried out environment pollution, for example, this team says that there are a lot of people dying, crabs and hatchlings disappearing, can the permit for mine closure be issued?

WS:
If that can be proven scientifically, it must be revised.

PS:
Let’s assume that it had already happened.  Let’s say the team that you joined that recommended this presented these are the facts, hundreds of people died or maybe just one or two people or these damages occurred to the environment, for example. Is it possible that the DEMR, in this matter the Directorate General, issued a permit for mine closure? If there were still problems there, such as environmental problems?

WS:
When the permit was issued, the problems were not present, did not occur,  Sir?

PS:
Yes.

WS:
There were none of that. At that time, based on facts, not documents …

PS:
So it means from a factual point of view, you did not find anything, but had that fact been found, was it possible for the department, from a procedural point of view… 

WS:
No, never.

PS:
No. You said that you were involved technically in the commission of AMDAL, the Central Commission, right.  At that time it was led by the Ministry or the Minister of Mineral Resources as Chairman.  Is that right?

WS:
For the AMDAL?

PS:
Yes, I am talking about this AMDAL.  Sorry, I haven’t told you we’re already on a different topic.  I would like to read out the Letter of the Minister of Mines Number 4792 dated 17 November 1994 regarding Approval Letter for RKL/RPL of Gold Mining Activities in the Districts of Minahasa and Bolaang Mongondow, North Sulawesi Province.  The last paragraph of this letter indicates that this letter is designated to PT NMR and it is stated as follows: the results of the evaluation of the Central Commission for AMDAL at DPE, including documents of RKL and RPL that have been approved above, are considered to be reference for implementation in the field, while still referring to prevailing laws and regulations, etc.  You said earlier that the RKL/RPL refers to the AMDAL but the AMDAL cannot be updated every day, therefore, what was your guidance in determining whether the RKL/RPL develops dynamically or strictly following what was regulated in the AMDAL?

WS:
It’s like this, that RKL/RPL was made as a reference.

PS:
So this RKL/RPL was made as a reference.  But this RKL/RPL also refers to its AMDAL as a unity of mutual relation. You, as a member of the technical team, have also conducted, well, I don’t think have to mention the contents of AMDAL one by one, that would be time consuming.  I would just like to ask for clarification of several matters.  When you evaluated the RKL/RPL that was handed over to you, my question is, has the Minister of Energy and Mineral Resources or the Directorate General of Geology and Mineral Resources ever accepted a letter from another institution, say, the Governor, the Bupati or KLH or the Minister of Environment, saying, hey, there is a danger, please do this, for example, there is a pollution, in other words a letter that is strictly like that, has your department or yourself ever accepted such a letter?

WS:
Not as far as I know.

PS:
Never.  You said that in evaluating the RKL/RPL or while carrying out an examination at the site, there were also other institutions that conducted the same activities, such as labour, most likely the State Ministry for Environment as well as the PPMS KLH.  Have you ever received a letter from the State Ministry for Environment, which manages the environment of this Republic, did it send a letter to your department saying that there were tailings and questioning tailings quality? Have you ever received that kind of letter?

WS:
As far as I know such hasn’t been there, isn’t there.

SP:
Hasn’t been there.  But SMoE [State Ministry for the Environment] accepted RKL/RPL reports quarterly, that you know.

WS:
The RKL report of the implementation of the RKL/RPL was distributed to various institutions.

PS:
Do you know that it was also distributed to, do you know Contract of Work, Witness, PT NMR’s Contract of Work?

WS:
Sure.

PS:
You know Contract of Work; I will read you Article 16 of Contract of Work.

J III:
You do not need to go into the subject of Contract of Work, and besides, I think he is not competent to answer on Contract of Work.

PS:
We will explain first that he or any department must react if a problem did indeed exist.  Was it also included in your monitoring?

J III:
He is a technician, he is a technician.

PS:
Right, and this is also a technical matter, Your Honor. Let’s just read it, there is nothing wrong with that.  The Ministry can state certain objections to companies in accordance with plans and programs.  The RKL/RPL is included in the aforementioned plans and programs, and the Government has the right to suspend approval on plans and programs relating to construction, operation, extension, modification and replacement of company facilities that are not compatible and inappropriate which can damage the environment or limit potential development.  The Government approval will not be sustained.  This will be my question to you.  If approval is not sustained or suspended unreasonably, and if within a period of three months after the plans and programs have been submitted to the Government, not to SDM, the Government does not state any objections, then those plans and programs are considered to be approved.  What do you know about that article against the non-existence of letters from other department? Does that mean the RKL/RPL from PT NMR, the initiator, is deemed appropriate for the environment as stated in the contract?

WS:
E, it means it’s acceptable, it has been accepted.

PS:
Ok, my question, provisions in Government Regulation No. 27 of 1999.  Article 16 states all plans and programs that are submitted by the initiator must be responded by the Government by giving approval or firm rejection within a period of 75 days.  Have you ever seen other departments send objections to RKL/RPL before 75 days? Never.  Not even your own department.  Thank you.  You earlier mentioned, and now I refer back to the physical problem, the physical problem in the sea.  Earlier you said that there were fish, there was a report that stated there were many dead fish but after checking, where did you, in the police office or did you actually see the fish torn by a bomb, so that you concluded that it was because of a bomb. Can I ask your clarification how you knew it was torn by a bomb, where did you get that information?

WS:
That was from the police examination itself, Sir.

PS:
Result from the police examination itself, how is the accuracy, it is the police’s affairs? In Article 14, paragraph 2 of Law No.23 of 1999 referred to earlier, you spoke about quality standard, environmental quality standard.  If the standard quality of tailings was determined, are tailings included as part of the quality standard for environment?

WS:
Tailings?

PS:
Are tailings included as part of the quality standard for environment?

WS:
There must be a standard for that, Sir.

PS:
There must be a standard.  The aforesaid Article 14 paragraph 2 states that the standard must be regulated by a Government Regulation.  My question, Witness, have you ever seen or read a Government Regulation that regulates, this is not a Ministerial Decision, not a Ministerial Letter, nothing like that, this is about the quality standard for environment.  Let me explain a bit, this is a decision that was made by the President and approved by the legislation.  Have you ever, as manager of mine technicalities, seen, read or implemented a Government Regulation that regulates the quality standard of tailings?

WS:
That never existed.

PS:
It never existed.  Enough, enough, you never read anything of that kind?

WS:
Right.

PS:
And when you recommended the mine closure, you did not use the quality standard in accordance with the Government Regulation because there is no specific regulation, right?

WS:
Yes, sorry.  

J III:
Yes?

WS:
I am sorry.  The last statement.  All standards, existing standards that apply to mine closure have to be fulfilled after the company’s mining period has expired.  That refers to the existing regulation.  That Minister Regulation, the State Minister for the Environment’s Decision, for the Ministerial Decision if I am not mistaken, as well as the Ministerial Decision, eh, Minister of Health’s Regulation.  The limits are referred to, Sir.  So what was in that mine closure plan, the numbers taken have a basis.  So after the mining period expires, the water quality is checked, various quality, everything has a basis for placement.

PS:
Sorry, my previous question was imprecise.  You are also not a legal expert.  Referring to your answer to my colleagues’ question, I would like to ask a final clarification. You were asked about gradation, and you said there was no gradation of significant matters in the location, for example dead fish or dead people, etc.  You were asked about an example of a case, was the Bopal case included as a case, is that a real example on the field?

J III:
This requires an opinion, don’t...

PS:
All right, thank you, we withdraw the question, Your Honour, we cancel it, yes, and it appears that we are mistaken.  But, we would like to ask about the Witness’ experience in other cases. 

J III:
Don’t, it will be too…

PS:
Yes, no, we have said that we cancel it.  You said that you were involved in the technical team in analyzing RKL/RPL in the making of AMDAL for the process of the mine closure.  It seems you are perfect to monitor this Newmont process.  My question is, did you find anything that was not appropriate in regard of the AMDAL from the process of production until the process of mine closure?  Did you find anything that was not or could not be tolerated according to AMDAL?

WS:
No.

PS:
Did you find anything or didn’t you.

S:
No.

PS:
You didn’t.  Thank you, Your Honour.

HT:
My colleagues will continue.

MK:
Thank you, Honourable PoJ.  I have 2 questions for the Witness regarding the leaking pipe, which had also been asked previously by the PP and also by my colleagues.  At the time there was a leaking pipe, you said that a stopping of activities were ordered.  Were the activities stopped after the company sent a report or did the activities continue and then came the order to temporarily stop, or were the operations stopped because of the existence of the leaking pipe, from your department?  So my question is, has the Head of Mining Technicalities, as a person who was responsible for the implementation of mines, stopped the activities at the time the pipe was leaking, or did he wait for an instruction from the mine inspector?

WS:
Okay.  As soon as it happens, the Head of Mining Technicalities must top it. Even without orders he must stop it.

MK:
It means that it was already stopped before there was an instruction from the Mine Inspector?

WS:
Yes.  Normally if they have that kind of report, yes, we order them to stop the activities. It has been done, Sir, I have stopped them, that is common.

MK:
It means the Head of Mining Technicalities works for the company, not for the department?

WS:
Not for the Department.

MK:
So it was stopped before the report of the leaking pipe was sent to your department.  So would you perhaps rectify your previous statement?

WS:
Yes.

MK:
Okay.  That statement is rectified. The second is about mine closure.  Witness, you know that a mine closure is in accordance with the age of the mine, so every mining company has predicted the age of its mine to be a certain number of years.  Then the mine closure plan is submitted.  In the case of PT Newmont Minahasa Raya, the approval for mine closure has been issued by the Government in 2001. Previously you almost said that this was before the Buyat case.  My question, okay, there has been the Buyat case after the approval for mine closure was issued by the Government. Was there a change, suggestion or other matter which was adapted to the Buyat case? A presumption of contamination?

WS:
So long as it is still a presumption, there will be no change implemented.

MK:
There will be none, no change until present. So the closure, the approval for mine closure until now is still the same as in 2001.

WS:
Yes.

MK:
There was no change whatsoever and there were no effects of the presumption of contamination.

WS:
So long as it is still an presumption, it is not proven.

MK:
Did the mine closure team also conduct a research?

WS:
The mine closure team monitors all reports that are delivered, during the process of mining closure the monitoring continued to be performed, what is it called, evaluated.

MK:
So the monitoring continued…

 [Recording stops]

MK:
… no changes whatsoever, right? None.  Thank you.  I would like to ask my colleagues to continue. 

LMPP:
Your Honour, can I give those 2 questions, 2 questions?

J III:
Yes, but make it fast because please give opportunity…

LMPP:
My first question, eh, I forget to confirm your answer.  Earlier, if there was a violation in the framework of monitoring or inspection, if something constituted danger or was endangering for sure or it is possible that the head of mine is fired.  That was the state… that was your answer, right?

WS:
It has to be like that.

LMPP:
It has to be like that.  My question is, why should it affect the head of mine, you said the head of mine?

WS:
The Head of Mining Technicalities.

LMPP:
The Head of Mining Technicalities?

WS:
Yes.

LMPP:
Yes, the Head of Mining Technicalities.  Is the Head of Mining Technicalities responsible according to provisions?

WS:
Yes, right.  The Head of Mining Technicalities is responsible to the Government.

LMPP:
So the Head of Mining Technicalities is responsible to the Government?

WS:
Yes.

LMPP:
Not the President Director of the company?

WS:
The Head of Mining Technicalities.

LMPP:
The Head of Mining Technicalities.  That was the first question.  Now the second, Your Honour, can I show RKL/RPL that serve as evidence to the front? This is the first, and the second, Your Honour, may I?

J:
What is RKL/RPL?  Witness, if there is a question you understand you should answer, right. If there is one you don’t know, don’t answer.

LMPP:
This is the RKL regarding the detoxification of tailings.  I have highlighted it, indicating the quality standard for a monthly average.  This is the quality standard for a monthly average.  In the police minutes of examination it is mentioned also for the months of December, September, October, Your Honour, in here…

J:
You may.

LMPP:
Yes. This is February, March, April, May.  So the average is monthly.  Actually, what is the legal basis for being monthly?

WS:
[inaudible] that is the average, the legal basis.

LMPP:
Legal basis?

WS:
Yes because it was monthly, averaged monthly.  In fact in the RKL/RPL, it is also mentioned monthly.  The question here is also to clarify in court. That is the average, actually the legal basis is monthly average.

WS:
Yes. We record daily then we take the average.

LMPP:
So the average is monthly?

WS:
Right, monthly.

LMPP:
Not daily.  So it is not daily.  Okay, thank you, Your Honour.  Eh, one more question.

J:
That is enough.

LMPP:
No, it actually relates to this one.  If I may show RKL/RPL’s monthly average. So I am presenting (inaudible).  Witness, please take a look.  This was taken from the RKL/RPL, on the mercury dissolved in tailing, with the total being 100.446 samples.  The one in red is the quality standard, the average is the one that is in accordance with provisions.

PP 2:
Objection, Your Honour.

J III:
Where did you get this note?  Do you know about this matter?  Witness? Have you seen it, do you know?

LMPP:
Monthly.

J III:
Look, if you do not know, as I told you earlier, do not give a comment.

LMPP:
Okay. Okay.  In that case this only shows that this is the average of what has been taken, that…

J III:
Yes, then make in the statement of defense instead.

LMPP:
Oh, okay.

J III:
Except if this is in the RKL or RPL that he has knowledge of, then you may ask him.

LMPP:
Okay.  Can you explain if this was taken from the data in the RKL/RPL?

PP 4:
Objection, Your Honour.  This data’s accuracy may not be the same as the one that was seized.

J III:
Yes, whose note is this?  Is this the company’s note?

LMPP:
This table is the one that we made based on what is reported, from evidence.  Was this average calculated yearly, quarterly and then monthly? There is monthly… 

J III:
Do you what this is all about?  Who delivered this?  Have you ever seen this?

WS:
I have never seen this.

J III:
Look, he has never seen, he cannot answer. 

LMPP:
Yes, that is all.  What is this?  Oh this is the sea.  Okay, probably in the plea it only shows information according to that average and all those numbers are below, well, those mentioned by the red line.  Okay, we will continue later in the plea.

J III:
Ah, compared with those that were made in, what was it? 

LMPP:
 But it has been said that the average was monthly, that was what you said, right?

H:
Based on daily, and then the average was made monthly. 

LMPP:
Calculated in a monthly average, monthly average.  Thank you, Your Honour. 

J III:
We give the opportunity to the Accused if he would like to raise a question or opinion regarding…

RBN Questions & Comments
RBN:
I guess first I got a couple of points that I ask for clarification that I make please.

HS:
Your Honour, I have 2 points that I would like to clarify to the Witness…

RBN:
I know that in your statement in testimony here you used Ministerial Decision No. 51 as your reference, specifically attachment C.

HS:
Yes, I know that in your testimony, you referred to Ministerial Decision No. 51, specifically attachment C.

RBN:
And in looking at Ministerial Decree Attachment C, it says that the multif solid in the material in the liquid is 200 or 400 milligrams per liter.

HS:
And in looking at the attachment you presented, in there it says that the suspended solidity was between 200 and 400 milligrams per liter.

RBN:
So, while tailings are roughly 40%, so therefore it would be illogical to say that Attachment C applies to mine tailings.  Isn’t that correct?

HS:
So, seeing that tailings consist of 40% solid matter, it can be seen that it would be illogical to apply Ministerial Decree 51 to tailings.

RBN:
Okay.  Yes, but I mean so the characteristic of this type of regulation does not fit for mine tailings.

HS:
So what I mean is that the characteristic of the Ministerial Decree is not fit for the characteristic of tailings.  You only….

RBN:
No.  Okay just as a comment.

HS:
Yes, okay, you don’t...

RBN:
Just make it as a comment, okay.  And the other one is, the mine book entry is directed as an instruction to the Head of Mining Technicalities.  Is that correct?

HS:
Thus the mine book is directed to the activities of the Mine Inspector.  Is that correct?

WS:
Please repeat.

RBN:
That’s the direct…. e, the instruction in the mine book is directed to the Head of Mining Technicalities.  Is that correct?

WS:
Yes.

HS:
Yes.  The instructions in the mine book were directed to the Head of Mining Technicalities.

RBN:
And also in addition to the AMDALs, the mining company presented to the Ministry of Mines every year for approval of its work plans which included not only production and financial but also environment management as part of those plans approved annually by the Ministry of Mines.  Is that correct?

HS:
Yes, in addition to that, the company always submitted to the Ministry of Mines activity reports which would obtain an annual approval from the department.  Is that correct?

WS:
Yes.

HS:
Okay.

RBN:
With that I accept the fact that the mine book recommendations to improve detoxification were carried out especially as seen in the first paragraph and the Head of Mining Technicalities did his job to improve the detox performance.

HS:
With that, Your Honour, I accept that the mine book recommendations respond and suggest that the responsibility is within the Head of Mining Technicalities at the location, and to my knowledge this was in fact implemented.

RBN:
However, within the Minutes of Investigation and as discussed, I do reject to use Ministerial Decree 51 attachment C and applying it to mine tailings.  It is illogical for mine tailings to be compared with industry such as sugar, soft drink, milk and soap.

HS:
Yes.  However, I regret and reject the application of Ministerial Decree 51 Attachment C to mine tailings.  It is very illogical to attach such to the Minutes of Investigation relating to mine tailings.  The Ministerial Decree has never been applied to mining operations and it is applied to other companies.

RBN:
However, I accept the written testimony that no standard for tailings existed prior to the tailings discharge permit issued by the minister for the environment in July 2000.

HS:
I accept the Witness’s testimony that there are no standard for tailings to date to be applied to the placement or disposal of tailings and its permits for the activities or the environmental impacts prior to July 2000.

RBN:
And in conclusion I also accept the Witness’s testimony that his evaluation did not find any adverse impacts to the living environment such as the sea as a result of tailings.

HS:
And I also accept the Witness’s testimony that his evaluation did not find any adverse impacts on the environment as a result of tailings.

RBN:
Is that?
HS:
Thank you, Your Honour.

J III:
Is that so.  Okay.  I think that will be enough for this Witness.  If we need him again in the future, we will call you again, but for now your statements are enough.  Please.

WS:
Thank you.

J III:
Eh... because it is already almost 12 o’clock, should we pray first?  Last week we forgot to pray, right.  So are we going to forget again this time, or shall we suspend and proceed after the prayer?

PS:
Excuse me, Your Honor, we would like to ask that today’s recess be prolonged.

HT:
For Friday prayer and lunch as well, Your Honor.

H:
Lunch, too.  What matters is that we adjourn the hearing first.

HT:
 Correct, Your Honor.

J III:
Until what time, how about like yesterday, 1 o’clock, okay?

J:
One thirty.

HT:
One thirty.

J III:
All right, until one thirty.  For prayers and lunch.  So the court is adjourned until one thirty.

 [The hammer is knocked]

 [Court is reopened for session]

J III:
Break is up, the hearing is continued.

 [The hammer is knocked]

J III:
To save time, please call the Witness.
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Sigit Reliantoro

PP4:
Mr. Sigit Reliantoro.

J III:
Sigit, right, what is your full name?

SR:
Sigit Reliantoro.

J III:
An Engineer, right, Msc. title?

SR:
Correct, Sir.

J III:
Born in Trenggalek.  When?

SR:
11 November 1968.

J III:
What is your religion? Religion?

SR:
Islam.

J III:
Occupation?

SR:
Public service.

J III:
At the Ministry of the Environment, right?

SR:
Correct.

J III:
Residing in?  Kavling PTB Blok J13-16 right?  Or at Jalan Lembah?  There are two addresses here.

SR:
Emm, one, Sir.

J III:
Where is this Lembah Palem?

SR:
On the PTB Citizenship Card it says that, but it’s known as Jalan Lembah Palem I Blok J16 No.17.

J III:
But this Kavling PTB is actually a house occupied by you during your service, right?

SR:
Mm, No, Sir, it used to be the land [owned by/of] the DKI Jakarta [government] employees.

J III:
All right, do you know or are you familiar with this Defendant, Richard Bruce Ness?

SR:
Yes, I do.

J III:
So you know him.  But you are not relatives or have blood ties, right?

SR:
None.

J III:
Before you testify as a Witness, you will be sworn under oath in accordance to your religion, namely Islam.

SR:
I am willing.

J III:
Willing, right.

SR:
Willing.

 [Witness takes oath]

J III:
Please.

Umm… Witness, since what year have you been working for the State Ministry for Environment?

SR:
1995.

J III:
1995, huh.  Your educational background?

SR:
Umm… Bachelor of Environmental Engineering from the Surabaya Institute of Technology, 10 November, Surabaya.  And a postgraduate degree from Clemson University, South Carolina.

J III:
Graduating in 1999, right?

SR:
Correct.

J III:
What is your current post?

SR:
I am currently at PLT Energy.  The Acting Head of the Energy Sector.

J III:
At the time you were examined, you were an investigator, a staff of Asdep for Environmental Impact Analysis.

SR:
Correct.

J III:
Is that correct?

SR:
Correct.

J III:
Now you have moved from that post, correct?

SR:
Yes.

J III:
I am now asking about that time, all right, when you were a staff of the Asdep for environmental impact analysis?

SR:
Yes.

J III:
You were a staff at the Asdep for environmental analysis.  What were your duties?

SR:
Mmm, I was in evaluation.  My duty was to evaluate reports, one of which was to evaluate reports of RKL/RPL implementation.

J III:
You have also worked as a team member in the AMDAL evaluation commission?

SR:
Mmm, as a member of the technical team.

J III:
Technical team, huh?

SR:
Yes.

J III:
This is in relation to PT NMR’s report of this RKL/RPL.  Have you ever received or examined it?

SR:
Yes.

J III:
How was your examination of PT NMR’s RKL/RPL?

SR:
Mmm, there were some parameters of tailings waste effluent that exceeded the quality standard.

J III:
Exceeded the quality standard, huh?

SR:
Yes.

J III:
As a… in order for you to know that it exceeded environmental quality standard, what basis did you use?

SR:
The RKL/RPL reports in…

J III:
Oh, this exceeds, what was the basis?

SR:
The RKL/RPL also contained the standard used for the unit.  The standard used was SMoE Letter Number 1456 of 2000.

J III:
1456 of 2000?

SR:
Yes.

J III:
Was that regarding environmental standard in general, or was that specifically for PT NMR?

SR:
Specifically for PT NMR.

J III:
What was used before that?

SR:
Mmm, previously as it was included as an industrial (activity), it applied Attachment C of Ministerial Decree 51 of 1995.

J III:
Did every mining company also have or was given a letter from the minister containing the standard to be used for measuring?

SR:
Mmm, for mmm, tailings there was a license from the minister, from the State Minister for Environment.  But for the 2004 effluence, if I’m not mistaken there was already a specific quality standard for mining activities.

J III:
Ministerial Decree 51 applies in general, right?  Does it include mining?

SR:
Mmm, no.  Attachment C that was used applies ‘universally’ (for everything).  So all activities that are not regulated in Attachments A and B apply Attachment C.

J III:
So, specifically for PT NMR, the basis was this Decree of the Minister of Environment/Head of Bapedal, Number D-1456?

SR:
Correct.

J III:
Of 2000.  11 July 2000?

SR:
Yes.

J III:
This applied specifically for PT NMR or did it apply to all mining companies operating in Indonesia?

SR:
Specifically for PT NMR.

J III:
Since when was that standard used?

SR:
Mmm…

J III:
This was the 11 July 2000 one, right?  Since when was this applied to PT NMR?

SR:
Since that date, 11 July.  Since the date it was issued.

J III:
After 11 July, right?

SR:
Yes.

J III:
As of that date it was applied, right?

SR:
Yes.

J III:
Prior to that the one that applied was the one that applied ‘universally’ (for everything), right?

SR:
Yes.

SR:
From…  You were also the Acting Mine Inspector, right?

SR:
Oh no.

J III:
No?

SR:
No.

J III:
Have you seen a mine book?  Or is that not your area and hence you have never seen one?

SR:
Mmm, I am sorry I didn’t quite get …

J III:
Do you know a mining book?  Have you ever seen what’s called a mining book?

SR:
I’ve seen mining activities.

J III:
Book.

SR:
Book?

J III:
In the form of a book.

SR:
Oh, I’ve seen a book. 

J III:
You’ve seen a book, huh.  Were you one of the persons who prepared the report about mining there, were you one of the persons who made it from the SMoE or was it only the Ministry of Mines?

SR:
My unit only conducted an evaluation over the RKL/RPL of companies, be it mining companies, industrial companies, basically all RKL/RPL reports are evaluated by my unit.

J III:
Or, mmm, to be clearer, was the environmental inspection you conducted over Newmont entered in a mining book or not?

SR:
Mmm, as far as I know, there is no such thing as mining book at the SMoE.

J III:
None, huh?

SR:
None.

J III:
So the inspection was specifically for the Ministry of Mines, huh.  Whereas for the SMoE it is different? What was the form of the report?

SR:
Mmm, the report to unit. I worked in the AMDAL unit.  There is a special unit that makes reports for all licenses issued.  There is a B3 Waste unit, liquid waste unit, etc.  I don’t know the mechanism there, my job was only to report the evaluation of RKL/RPL, to be distributed to other units as input.

J III:
Mmm, what was the result of your examination of the RKL and RPL?  Was there anything breached or not in accordance with the RKL/RPL by PT NMR?

SR:
Um, one of the findings from the detox unit was that the level of effluence exceeded the quality standard set by Letter of the State Minister for the Environment No.1465.

J III:
That includes your input?

SR: 
Yes.

J III: 
Not from the Ministry of Mines, right?

SR: 
Oh, no.

J III:
So that means there was a connection with the mining book, right?  Sir, wasn’t it there?

SR:
No.

J III:
The report was not included in the mine book?  About the, what was that, the toxic?

SR:
Yes, the one, I mean, my understanding was that only a Mine Inspector was authorized to fill in the mine book.

J III:
Is that so …

SR:
Yes.

J III:
No connection with you, you were specific for RKL/RPL, right?

SR:
Correct.

J III:
And from your findings, in which year did it exceed?

SR:
Mmm, sorry, I will need to check the numbers …

J III:
The year?

SR:
2000, 2001, 2002.

J III:
When that was found, what did the SMoE do?

SR:
Mmm, my job was to report to the deputy, to other units that there was a finding of excess of quality standard.

J III:
Hmmm…

SR:
There is another unit that will follow up.

J III:
No, what I meant was; was the product issued in the form of a written or a verbal warning?  Or was it in some form of a comprehensive report, what was it like?

SR:
Hmm, there was a warning from the deputy about the performance of the detoxification unit.

J III:
Thereafter, there was a warning issued?

SR:
Yes.

J III:
In what year was it?

SR:
2002.

J III:
2002.  After that warning, were any correctional actions taken?  When was it reevaluated?  How long afterwards?

SR:
Hmm, I don’t know about that.

J III:
Was it every three months or every month?

SR:
The RKL/RPL was every three months.

J III:
So a warning had been issued, was it reevaluated?  Have they amended their performance, which you said was not very good?

SR:
Hmm, there was another unit that conducted specific supervision of mining activities.

J III:
Oh, is that so.  You only reported, but the one who …

SR:
Yes.

J III:
The one who warned and observed the development of whether or not the correction was made was not …

SR:
No.

J III:
Not your unit, huh?

SR:
Yes, yes.

J III:
You were in a team, right?  From the SMoE, were you the only one who represented the SMoE, or were there several people from the SMoE, for that assignment?

SR:
To evaluate the RKL/RPL?

J III:
Yes…

SR:
Oh, that was a tupoksi from the place that I worked.  The main duties and functions of the unit …

J III:
Yes, unit meaning it consisted of several people, right?

SR:
Yes.

J III:
All this that time you conducted inspections, have you ever found any dangerous findings?

SR:
Hmm…

J III:
On environment.

SR:
From my unit, the way we think is simple, whether it does or it does not exceed the quality standard.  It’s more about compliance, whether it does or it does not exceed the quality standard.  Other interpretations are usually handled by another unit.

J III:
So what I meant was, if it seems to be approaching dangerous levels, does your unit have any power or something to stop a mining activity?

SR:
No.

J III:
None, huh?

SR:
None.

J III:
So only reports, huh?

SR:
Yes.

J III:
Was there ever an inspection that was conducted incidentally because there was a report from the public?  Was there ever an inspection conducted by your unit?

SR:
Our unit does not handle reports from the public.

J III:
Only the routines, huh?

SR:
Yes.

J III: 
So never a non-routine, huh? 

SR:
Yes.

J III:
None, huh?  Never?  We now allow the PP to raise questions.

PP4:
Thank you, Your Honour.  Witness, you mentioned earlier that your job was to evaluate the RPL and RKL.  I’m still unclear here.  Tell us, what exactly are the RPL and RKL?

SR:
Yes.  The RKL/RPL cannot be separated from the AMDAL.

PP4:
Yes, go on.

SR:
Mmm, the AMDAL basically has two functions, namely as a decision making material whether or not an activity is environmentally feasible.  If it is considered feasible, it would entail obligations: obligations to manage and monitor the environment.  It is the RKL/RPL which normally contains the obligations to conduct management, and the RPL is the obligation to conduct monitoring.  

PP4:
Ah, so.  In the RPL and RKL, what are contained in the RPL and RKL?

SR:
The RKL usually contains a management plan, for example, that it would use certain units and certain techniques to manage waste, that it would use sedimentation techniques, I mean, to make efforts to prevent environmental damage, etc.  Whereas the RPL contains how to measure the performance of the management mentioned in the RKL/RPL; whether or not the management complies with regulations.  The plan is contained in the RPL.

PP4:
Who prepares the RPL and RKL?

SR:
Mmm, the RKL/RPL is prepared by the party who initiates the activity.

PP4:
The initiator of the activity?

SR:
Yes.

PP4:
You mentioned that you have studied, evaluated PT NMR’s RPL and RKL.  Who prepared the RPL and RKL you studied?

SR:
Mmm… the RKL/RPL that I evaluated was the report of the implementation of RKL/RPL prepared by PT NMR.

PP4:
PT NMR…

SR:
Minahasa, right …

PP4:
Concretely ...

 [Recording stopped]

SR: 
One of the things I remembered was the performance of the detoxification unit that managed tailings.

PP4: 
Yes, tailings.  I meant, what was in it?

SR: 
How much was produced, and what was the quality standard that must be complied with...

PP4: 
The quality standard that must be complied with… quality standard, what kind of quality standard was this?

SR:
Tailings effluence quality standard …

PP4: 
Tailings effluence.  Was tailings there only written as “tailings”, or were there a number of sorts?

SR: 
Liquid tailings quality standard …so the effluence from the tailings …

PP4:
What part of the tailings was studied?  What was it related to?  What was observed from the tailings, the one which you said must comply with quality standard?

SR:
I remember there was an Arsenic parameter, Cyanide parameter, and Hg parameter...

PP4:
I mean, was that what you evaluated and reported?

SR: 
Yes.

PP4:
The parameter? 

SR:
Yes.

PP4:
Parameter… measurement, huh?

SR:
Yes…

PP4:
Where can you see the measurement?

SR:
The measurement was contained in the RKL report.

PP4:
Reported in the RKL; the measurement there.  What was the basis of that measurement?

SR:
In PT NMR’s RKL report it was stated that it was based on SMoE Decree No.1456…

PP4:
Yes, what I meant was … where was it taken from … the problem is, you mentioned that there was this much Hg (Mercury)… that is what was meant with measurement, the figure, where did you get that from?

SR:
From the sample taking or observation …

PP4:
The sample taking or observation in the RPL and RKL for PT NMR …who conducted the sample taking and observation? 

SR:
PT NMR itself…

PP4:
Who conducted the measuring?

SR:
PT NMR itself…

PP4:
PT NMR itself… You mentioned earlier that there were parameters of the measurements that exceeded quality standard... Is it possible in a mining operation to exceed the quality standard?

SR:
It is not allowed.

PP4:
It is not allowed? It is not allowed? If it is not allowed, does that mean that if it exceeds the quality standard, it would constitute a violation?

SR:
Umm, yes, a violation of the Ministerial Decree …

PP4:
All right.  You mentioned earlier about before there was a letter that specified quality standard which applied to PT NMR… You mentioned that there was a general rule.  I won’t ask you again because you already explained, Decree of the State Minister for Environment No. Kep. Of 1995, right?  Which attachment?

SR:
Attachment C.

PP4:
Attachment C…Attachment C ….Is it in Attachment B?

SR:
No.

PP4:
No.  Thus, Your Honour, what was shown earlier was Attachment B.  The Witness from the mining [sector] clearly stated that it was not there.  What is stated in Attachment C?

SR:
Quality standard of liquid wastes for industrial activities.

PP4:
Industry, industrial activities, huh.  You said that it was a general provision, for which you used the term ‘universal’, what is not regulated in Attachments A and B is subject to Attachment C.  Does PT NMR also have to comply with Attachment C?

SR:
Yes...

PS:
Objection, Your Honour.  That is asking for an opinion, an interpretation of the law or provision in dispute …

PP4:
Your Honour, it was asked before … here it was mentioned, Attachment C … The Witness already explained that it is subject to the provision …

J III:
So it’s like this, previously those ‘universal’ provisions were used, huh?  The ones in Attachment C …and if I’m not mistaken Richard has stated that they were not to be used as a parameter …and then it was reemphasized that specifically for PT NMR, it was 1456 … that was the history, right.  But the last one that was used was 1456, which was specifically for PT NMR.  So at that time, there was no parameter yet …so the 1456 was used…

PP4:
That is why, Your Honour.

J III:
That’s what’s called a ‘universal’ provision, it applies to all industrial sectors …

PP4:
All…that was what I meant…All industries must…

J III:
Must comply with that.

PP4:
Comply with what … before there was a specific one for PT NMR, before there was Ministerial Decree 1456.

J III:
That would be 51.

PP4:
Yes.…That was the quality standard used before there was this … You are from the [State Ministry of the] Environment …

J III:
For mining, Attachment C of [Ministerial Decree] Number 51, right?

SR:
Correct.

PP4:
Yes…that means Attachment C… Because earlier, Attachment B was shown.

J III:
No.  It is true that we haven’t seen Attachment C …

LMPP:
That’s it, Attachment C was what was shown, Your Honour.

PP4:
Attachment B…

J III:
Can you repeat that so it can be more…

PP4:
Attachment B was…

LMPP:
Yes…can we show it again…

J III:
All right…let’s see it together…You memorised Attachment C, huh?  Let’s try it

 [Inaudible]

J III:
A3, Attachment B3…A4 Attachment B…Which Attachment C was it?

PP4:
It was Attachment B that was displayed….

J III:
A2 Attachment B2 …Attachment A3. Where is Attachment C …

 [Inaudible]

J III:
That was specifically for industries, right? That Attachment C …

PP4:
This is Attachment C …the one that was shown earlier was Attachment B …the one that was displayed earlier was Attachment B, not Attachment C...

LMPP:
Your Honour, this is the article of the Ministerial Decree… This is the article, Article 2 provides for the quality standard for industrial activities …

PP4:
Attachment B.

LMPP:
So, amongst other things, we would like to show you here that there are none on mining, especially tailings.  And then there are attachments [inaudible].  So, here we have further measurements, here they are, these are further from that which was mentioned earlier …

PP4:
Perhaps, Your Honour, we should just ask, we should request it to be displayed… what was displayed earlier was Attachment B, but that is Attachment C.

J III:
This here is Attachment C.  What matters is that there is an Attachment C.  Later we can read the Ministerial Decree together…

PP4:
Yes, I would also like to have that law, for that there are provisions, for that there is Attachment C… Attachments A, B already provide for these, e.g. batteries, rubber batteries, pulp, crude oil... But for industrial activities, it is specifically stipulated in Attachment C.

J III:
Industry…is not stated there whether it refers to mining or otherwise …

PP4:
Industry.

J III:
The liquid waste, huh ….

PP4:
That is what I meant.  But I…

J III:
Liquid waste from industry...

LMPP:
So it’s industry, right?  But among the ones that are stated here, it does not mention mining or tailings.  So in other words, this regulation cannot be applied to mining, particularly tailings…

J III:
Yes, that is why it was re-evaluated, and then 1456 was issued perhaps because it was not applicable hereunder; that was the history.  That is why I said that before there was 1456, this was applied.  Afterwards…

LMPP:
Right, right.

PP4:
So it’s like this, Your Honour…perhaps we have gone too far [into] the history of [Decree] 1456.  There is a different history of why the SMoE letter was issued… the history was not that previously there was a general provision, and then that there was a specific regulation for Newmont.  It was not that… As we understand it, pursuant to the minutes of investigation and pursuant to the results of examination, the SMoE letter was [issued] not because there was a general provision and then a specific one … There was a history at that time… not because there was a general provision…

J III:
Now if you know the history, if the Witness would like to tell us about the history, if he knows he should just tell it.

PP4:
There you go…

J III:
Do you understand the history, how this 1456 came about? Can you please explain it… do you know the history?

LMPP:
Your Honour…if we ask about history, well, he is not an expert in history …

J III:
Yes… [laughs].

PP4:
What I meant was…let me proceed with the question…

J III:
Yes, all right…[inaudible] Ask about history.  Please.

PP4:
What is clear is that this is Attachment B.  I would like to emphasize, before there was this SMoE Decree No.1456, what quality standard was used for tailings?

SR:
Attachment C to Decree of the State Minister for the Environment Number 51.

PP4:
Attachment C…is that specifically for PT NMR or for all?

SR:
All…

PP4:
All.  What was stated there? Attachment C?

SR:
Industrial waste…

PP4:
Industry?

SR:
Yes…

PP4:
What industry?  I ask… What kind of company is PT NMR?

SR:
A mining company.  But the definition of industry is the activity of processing raw materials into raw materials having more value…

PP4:
Does this mean that PT NMR is an industry?

SR:
Yes…I understand that PT NMR processes rocks into gold concentrate…

PP4:
All right.  So it is subject to, huh?  Witness, did you find there were standards that exceeded the quality standard limit?  I ask you about the RPL and RKL, the one who conducted the sample taking was PT NMR; the one who conducted monitoring was PT NMR; and the one who conducted the reporting was PT NMR.  I emphasized earlier that there were parameters that exceeded the quality standard pursuant to Attachment C…

SR:
I evaluated it using the SMoE letter number …

PP4:
SMoE, there wre those that exceeded the SMoE [letter]?

SR:
Yes…

PP4:
All right.  You are from the [ministry of] the environment, correct?  Can you explain about the basis of the issuance of the letter of the State Minister for the Environment Number B-1456…

SR:
Yes.  It started from the numerous news coverage in the media before 2000, and then evaluation of the RKL/RPL, there were some parameters that exceeded seawater quality, and there was a report from RKL/RPL regarding fish and also reports from the public.  Then SMoE formed a team to evaluate the performance of tailings management.

PP4:
All right.  Let me interrupt.  Based on the result of RKL/RPL studies, the one that exceeded the quality standard, please explain when you said it exceeded the quality standard, what standards did you use?  This is history, right.

SR: 
What was used at the time of the evaluation was the Ministerial Decree…

PP4:
51?

SR:
No.

PP4:
Ministerial Decree.

SR:
Seawater quality.

PP4:
Seawater quality?

SR:
Yes.  The one in 1988…I forgot the number.  Number 20, if I’m not mistaken …

PP4:
Proceed?

SR:
And then the head secretary formed a team.  I was one of the team members.  And then evaluation was conducted, by making some kind of formulation about the situation if tailings were dumped into the sea, what would the quality standard be, and then what would the requirements be.  Because at the time there weren’t any activities, as far as we knew there weren’t any tailings disposal activities in Indonesia, so we used the RKL/RPL data from Newmont to formulate the quality standard, plus references that we had at that time.  We reported the result to the head secretary and after it was reported, there was another unit who drafted the SMoE Letter Number 4568.

PP4:
1456 of 2000?

SR:
Yes, sorry…

PP4:
Do you know the entire contents of the letter?

SR:
Yes.  It regulates, amongst others, the quality standard of tailings effluence.

PP4:
Hang on, you know the actual subject of the SMoE Letter.  I’m sorry, who was the Minister for the Environment at that time?

SR:
Dr. Sonny Keraf.

PP4:
Sonny Keraf.  Do you know what the actual subject of the letter was?

SR:
About, if I’m not mistaken, tailings disposal by PT NMR.

PP4:
Tailings disposal.  Tailings disposal by PT NMR to where?  Is that all you know?  Perhaps we should show you the letter later on.

SR:
I forgot.

PP4:
And the contents you remembered?

SR:
Amongst other things, it covered the quality standard of effluent from the detoxification unit.  And because at that time the technical team’s reference was still limited, one of the quality standard was taken from the technology that PT NMR had, while ideally we should also consider the Buyat environment.  As a result, the team recommended that an ecological risk assessment be done to determine the final quality standard.  Apparently the technical team’s recommendation was also included in Pak Sonny Keraf’s letter numbered 1456.

PP4:
So let me emphasize, there was an obligation for PT NMR to conduct an ecological risk assessment? 

SR:
Correct.

PP4:
Can you please explain, what exactly was meant by ecological risk assessment study?

PS:
We would like a clarification first about whether or not the Witness was involved in the examination of the ERA study so he will not be misled when answering the PP’s question.

J III:
How about it, is this what you know, or were you a witness who examined the RKL/RPL?

PP4: 
The Witness has mentioned earlier that he was involved in the preparation of this letter and that it was one of his duties to evaluate.  He already mentioned that he was directly involved in the preparation and drafting of the letter of Bapedal Number B-1456.

J III:
And what was your question?

PP4:
My question was, before I was interrupted by the Defense Counsel, what exactly is an ecological risk assessment study?

J III:
You were also one of the people who prepared it, right?  What is the …

SR:
Yes, well I don’t know about the details of the ERA methodology, but the reason why we required the ERA study was because our approach at that time was taken from the technology that PT NMR had; we had not considered whether that technology was suitable to the environment in Buyat… Therefore, we recommended the ecological risk assessment, to determine whether what was disposed was really safe, or the environmental impact would only be recommended if there was a license or quality standard that …

J III:
So in relation to the waste management technology used by PT NMR, which had never been done before in Indonesia, they required a study to convince them whether or not waste management using the technology made by PT NMR was suitable for Indonesia. It is more or less like that.

PP4:
So do you know whether or not the ERA study was carried out?

J III:
As far as I know, it was.  But it was not approved by the SMoE.

PP4:
Not approved by the SMoE.

SR:
Yes.

HT:
Objection, Your Honour.  The Witness said that he was not involved in the ERA study.

PP4:
The Witness said that he was not involved in the study.  What I was asking was whether or not the ERA study was carried out, because he knew, [although] he did not conduct the study, what I asked the Witness was whether they carried out the study or not.

J III:
Based on what you know, was the study carried out or not?

SR:
It was carried out.  But as far as I know, the SMoE did not approve it, there was another unit that handled the ERA study.

J III:
But you don’t know the details as to why it was not approved?  Just generally.

PP4:
So you don’t know the reason why it was not approved? You don’t know, Witness. You mentioned earlier that you examined and evaluated PT NMR’s RKL and RPL reports.  Was there any obligation for the SMoE to deliver the result of SMoE’s evaluation of the RKL and RPL to PT NMR?

SR:
No.

PP4:
No.  Can you tell us whether there were parameters that exceeded quality standard?

SR:
There were no obligations, but normally the result would be delivered to the initiator as a guidance.

PP4:
Oh yes?  So there should be a delivery to serve as guidance.  I would like to present some documents, Your Honour, which have served as evidence in this hearing.  Here is a document which you signed.  Can you explain about this?

SR:
This was one of the results of evaluation of the implementation of PT NMR’s RKL/RPL.

PP4:
Is this really the document?

SR:
Yes.

PP4:
So you had included all this?

SR:
Yes.

PP4:
To whom was this document delivered?

SR:
To Deputy VII of the SMoE and Deputy IV of the SMoE, and my supervisor.

PP4:
Alright.  Is this your signature to the Deputy?

 [Inaudible]

SR:
[inaudible] internal.

PP4:
Internal.

PP4:
Have you ever seen this letter?

SR:
Yes.

PP4:
What letter is this?

SR:
Letter from Deputy IV of the SMoE to PT NMR.

PP4:
All right.  

PP3:
What was the content /subject matter of this letter?  

SR:
From the result of the evaluation…

PP3:
What was the subject matter?

SR:
Result of evaluation of the periodical report of the RKL/RPL implementation.

PP2:
Read the introduction section.

SR:
“We hereby submit some recommendations based on the result of evaluation of PT NMR’s RKL/RPL implementation,” etc.

PP3:
So it was a recommendation, huh?

SR:
Yes, this is political language.

PP3:
Oh, political language, huh, political language.  

PP4:
Hold on, have you ever seen this?

SR:
Yes.

PP4:
You have?  What letter is this?

SR:
Bathymetry survey.

PP4:
Whom was this letter addressed to?

PP3:
Have you ever known about it?

SR:
I have.

PP4:
Addressed to?

SR:
To Richard B. Ness, President Director of PT NMR.

PP4:
Who signed it?

SR:
Masnellyarti Hilman.

PP4:
In her capacity as?

SR: 
She used to be my Deputy at that time.

PP4:
Your Deputy, what Deputy?

SR:
Deputy for Environmental Law Arrangement.

PP4:
Environmental law, this is the letter, what kind of letter is this actually?   

SR:
This is actually the follow up letter of the previous ERA study, there was further survey because the ERA study was not approved.

PP4:
There was further survey, right?

J III:
So the ERA study was not approved, right?

SR:
Yes.

LMPP:
Was there a letter that stated disapproval?

PS:
The letter’s content stated disapproval…

LMPP:
The letter stated the disapproval?

SR:
If it is on letter, it is not my capacity.

LMPP:
Have you ever known?

J III:
Have you known there was a letter?

SR:
I do not know.

 [Inaudible]

SR:
I do not know.

LMPP:
How did you know of the disapproval?

SR:
From the technical team’s discussions. 

LMPP:
The technical team’s discussions.

PP4:
You have got the letter here. Have you ever known this?

SR:
[inaudible]

 [Inaudible]

SR:
To President Director of PT NMR?

PP3:
Concerning?

SR:
Concerning response on the ERA study. 

PP3:
So, when was it sent?

SR:
On 22 March 2001.

PP4:
It means that there had been an ERA study, right?

SR:
Yes.

PP3:
When did the ERA study begin?

SR:
Yes.

PP3:
When was ERA study accepted?  

SR:
Uh…

J III:
He previously said that it had not been accepted.

PP3:
[Inaudible] in the response there was the ERA study. 

J III:
Yes, response [inaudible] in the response, there was an ERA study.  That was why he said that as far as he knows, the ERA study was carried out but was not yet accepted...

HK I:
As far as he knows, he does not …

J III:
Right.

PP3:
Yes, we will give the receipt then.

HK I:
Well, we have evidence, it is to be responded to.

PS:
Yes, that is right, Your Honour.

 [inaudible]

PP4:
Your Honour, our colleague will continue.

PP1:
Thank you, witness, concerning the previous explanation of the said letter, the Deputy of SMoE’s letter, Environmental Impact Field, Institution Resource Number 533, right? It reads, ‘herewith we inform several recommendations on evaluation result towards implementation report of PT NMR’s RKL/RPL quarter 1 of 1999 until quarter 4 namely one data has been said and included in point 4 states that it is important to take note of Detoxification Performance, considering that the parameter analysis result of As, Fe, Cn, Hg, Cu and [inaudible] exceed the determined quality standard. The monitoring on Cn free parameter in July until September 2001 shall be reported. Can Witness explain the aim of point 4 of this letter before the court?

SR:
Yes, the evaluation result of RKL/RPL showed that PT NMR’s tailings already exceeded the quality standard of using Minister’s letter Number 1456. 

PP1:
From the reports, it was shown to have exceeded the quality standard, right? Then, Witness, you previously explained that your duty was to evaluate the RKL and RPL of PT NMR. And from that evaluation result, excess of quality standard were found.  How was the result followed up? Or was there any warning from the SMoE concerning quality standard excesses that were reported by PT NMR? 

SR:
Yes, a written warning was given, that was the letter of the Deputy you read before, but actually besides a written warning, we often met with PT NMR to discuss this tailings matter. 

PP1:
Witness, you previously explained that these excesses were found in 2001, right? And then the Witness reported to another unit to follow up. In this case, what unit were you referring to? 

SR:
There was a B3 waste control unit, a mineral and energy mining unit and an Agro [inaudible] unit at that time. These units had a supervisor and a law enforcement unit each.  These units had direct authority to carry out the monitoring, enforcement etc, whereas my unit on AMDAL only supported their duties. 

PP1:
Witness, you have explained that the RKL/RPL cannot be separated from the AMDAL.  Can you explain before this court, what are the functions of the RKL, RPL and AMDAL?

SR:
Well, actually, the AMDAL’s function is to assist in making the decision of whether an activity plan is appropriate or inappropriate in regard of the environment. If it is appropriate for the environment, there are usually other more important documents, namely the RKL and RPL.  RKL documents contain plans on how to manage the environment so that it can mitigate negative impacts and increase positive impacts.  RKL is a document that contains the plan of how to supervise, how to know whether the management has fulfilled quality standard, whether the management was already in accordance with regulation or prevailing standard.   

PP1:
Witness, concerning the said evaluation, what is the relation between the evaluation team and the letter of Sonny Keraf?

SR:
Well, one of RKL/RPL’s results was the provision for quality standard, which is included in Mr. Sonny Keraf’s letter Number 1456. From the tailings management performance of PT NMR, the quality standard applied was the one included in management letter, Mr. Sonny Keraf’s letter, in addition to other references.

PP1:
Thank you.

PP2:
Okay, thank you. I continue, Witness, do you know PT NMR?

SR:
Yes, I know.

PP2:
Yes, what kind of activity are they in?

SR:
Mining.

PP2:
What kind of mining?

SR:
Gold.

PP2:
Gold mining. Where is it?

SR:
In….

PP2:
The company’s operations area?

SR:
In Minahasa.

PP2:
In Minahasa, right? You also recognize the Accused Richard Bruce Ness?

SR:
Yes, I do.

 [recording stops]

SR:
… as the President Director.

PP2:
President Director.  In relation to your field of work, is there a direct relation between you and the Accused?


SR:
Mr. Richard Ness usually has connection with the Deputy and up.  I make connections with his staffs.

PP2:
Yes, so who is the leader of PT NMR?

SR:
Mr. Richard Ness.

PP2:
Richard Ness.  I am interested in your explanation, concerning the relation between AMDAL and this RKL/RPL, from your previous explanation, is the AMDAL inseparable with the RKL/RPL, and therefore once cannot be separated from the other? 

SR:
Yes, AMDAL is very important at the time of decision making, but in its implementation, the most important thing is the RKL/RPL, thus the RKL/RPL is prepared based on the AMDAL. 

PP2:
O I see, when you conducted the RKL/RPL evaluation, did you, or your department, ever carry out direct controlling or a direct survey on the RKL/RPL’s content?

SR:
Yes, I went to PT NMR’s mine, but it was not a general inspection.  A general inspection means the whole content of RKL/RPL, not only the tailings. 

PP2:
You mean that when you carried out an inspection, you did not examine the standard on the tailings, etc?

SR:
No. The checking at my unit was a checking that was more on the environment management system, so RKL/RPL was almost of the same principle with the environment management system.

PP2:
Well okay, we’re talking about the quality standard. Quality standard, what is the function of quality standard?

SR:
The function of quality standard amongst other things is to measure whether one complies with the regulations or not.

PP2:
What is the result? The quality standard is clearly regulated there. Previously you also explained, if the quality standard is exceeded, there will be a warning through a discussion, or a joint forum, or a letter. What is the impact that occurs if the quality standard is exceeded?  

PS:
Objection your Honour, that question asks for an opinion…

J III:
Yes, don’t ask for his opinion.

PP2:
Okay, thank you. You previously said that there were several parameters that had exceeded the quality standard, do you remember what they were?

SR:
The parameters, amongst others, were Arsenic, Cyanide, I only remember those.  The Minutes of Investigation should have my monitoring results.  

PP2:
Well, we ask permission to show the aforementioned Minutes of Investigation to the PoJ, concerning the evaluation, the evaluation by the Witness.

J III:
You were talking about the management, right? But, what was that, was not your field. You should implement your job based on your field, don’t exceed. If you are in a team, there are specific duties for each…

 [Inaudible]

J III:
Therefore the evaluation, management, management…

PP2:
Well, this is the evaluation result in the file.

J III:
Sigit?

PP2:
What is this?

SR:
Yes.

J III:
Here it says exceed, exceed this, as the said parameter…

SR:
The parameter…

PP2:
If this has…

SR:
[inaudible] mercury, cyanide [inaudible].

J III:
This is daily?

SR:
Yes.

J III:
Then it was re-evaluated per month, per quarter etc.

SR:
If [inaudible] daily, it shall not exceed the quality standard.

J III:
Oh, daily, right?  It is different with this mining matter, right?

SR:
It shall not exceed the quality standard, that was what was written. The average was written but the one that was evaluated was the daily one. 

PP2:
You carried out this evaluation based on…

J III:
1456 is the number, right?

PP2:
1456, you carried out…

 [Inaudible]

X:
1456 right? What year? 

J III:
This was in 2000, but the month is August.  This had already been valid in August right? It began in July, right?  

PP2:
You carried out this evaluation on tailings quality after the detoxification, right?  And also on seawater quality.  These are the results, and therefore the Minutes of Investigation have already been correct in that matter.  

J III:
This is your statement, then?

SR:
Yes.

J III:
This is not someone else’s statement, right? Well, of course it is right. By the way, we will talk about it later.

PP2:
Well, the Witness has corrected the Minutes of Investigation that was carried out by the POLRI [Police of the Republic of Indonesia] investigators on the evaluation results for the quality of tailings after detoxification, as well as the quality of seawater quality? We think it is enough for the time being, PoJ. 

J III:
Enough, then.  We invite the Legal Counsel for the Accused I. 

LMPP:
Witness, you explained before that your main duty was to evaluate RKL and RPL?

SR:
Yes.

LMPP:
Including evaluation of RKL and RPL?

SR:
Yes.

LMPP:
Including evaluating PT NMR’s RKL and RPL, right? Well, before this court, what kind of evaluation do you mean in this matter?

SR:
Reading RKL/RPL reports, comparing them with the quality standard, it’s basically like that.

LMPP:
So reading RKL/RPL reports, comparing them with the quality standard, and after that?

SR:
Reporting the evaluation results.

LMPP:
Reporting?

SR:
Evaluation results.

LMPP:
Giving evaluation results to?

SR:
To my superior and the Deputy.

LMPP:
To your superior and Deputy.  This question was asked to the witness from the DEMR earlier the morning, and he also said a similar statement, that his job was to evaluate RKL and RPL. Do you know that the DEMR is doing similar activities?

SR:
The obligation to report PT NMR’s RKL/RPL was also reported to the DEMR.

LMPP:
No, my question is, you have explained your main duty. And you also explained what an evaluation is.  I want to further explain that this morning, before you, we heard a witness of the DEMR saying the same thing, to evaluate the RKL/RPL, do you know that?

SR:
No, I do not know.

LMPP:
Oh, so that there is an agency that conducted evaluation on RKL/RPL, you don’t know? 

SR:
I don’t know. I just know that there was an obligation to report PT NMR’s RKL/RPL to the DEMR.  But I don’t know whether they also evaluated it or not.  

LMPP:
You do not know whether they evaluated the reports or not. Have you ever seen RKL/RPL reports?

SR:
Yes, I have.

LMPP:
Who were they directed to?

SR:
Directed to, a carbon copy was directed to… 

LMPP:
No, my question is, it was directed to whom?

SR:
Directed to the State Minister for Environment, if I am not mistaken, or to the Deputy…

LMPP:
Witness, you should say you don’t know if you don’t know, because you have to say the correct thing.  If you forgot, just say you forgot.  Now I ask you, do you know to whom the RKL/RPL was directed to? 

SR:
I know, but I forgot to whom it was directed.

LMPP:
You forgot?

SR:
Yes.

LMPP:
Just answer like that.  The RKL, may I show you that RKL/RPL was directed to the Minister of Energy and Mineral Resources? 

SR:
I know. In the attachment there was a duty to report. In the RKL/RPL there was an institution that was required to… 

LMPP:
Please listen and answer my question.  Do you know that the RKL/RPL was directed to the DEMR?

SR:
I know that.

LMPP:
That the SMoE only received a carbon copy, a carbon copy, you know that?

SR:
Yes.

LMPP:
Yes, it means that you received a carbon copy?

SR:
Yes.

LMPP:
So you evaluated this carbon copy?

SR:
Yes.

LMPP:
And reported it to your superior?

SR:
Yes.

LMPP:
My next question is, was this evaluation conducted regularly or periodically?

SR:
Yes.

LMPP:
This RKL was reported quarterly, do you know that?

SR:
Yes.

LMPP:
You also evaluated on a quarterly basis?

SR:
No, per six months or, six months, because there were many…

LMPP:
You evaluated reports that came in every six months, are you honestly saying this? Well, the Minutes of Investigation, which was previously shown by the PP, including this letter, that was used for a quarterly period for 2000 and you said that it exceeded. When did you evaluate it? 

SR:
In 2000, which database…

LMPP:
My question is, the evaluation that was shown, the evaluation of 2000, when did you conduct that? Please be honest.

SR:
Please, I forget about the letter…

LMPP:
Please be honest.

SR:
As per my memo.

LMPP:
So that…

PP2:
Objection, PoJ.

LMPP:
In your memo, I will show it…

PP2:
PoJ, objection…

J III:
Show me, show me here, where is it? Please come forward.

LMPP:
This is the memo, so when was it dated?

SR:
It was dated, in 2004 [inaudible]

LMPP:
Did you evaluate this per six months?

SR:
I have the database.

LMPP:
My question is, do you do the evaluation as per every six months?

SR:
Yes.

LMPP:
If it was in 2000, it was supposed to…

SR:
[inaudible] but the accumulation is per six months.

LMPP:
It means that this evaluation was conducted on 19 August 2004?

SR:
Yes.

LMPP:
You previously said that you evaluated this as per three months or six months, so this is not accordance with your statement, this letter.

SR:
Yes, I…

LMPP:
Yes, it is enough.

SR:
I evaluated and put it in the database, this is one of the accumulations.

LMPP:
You did not say here that you accumulated…

J III:
Did you send this? Or was this for your personal note?

SR:
That is a memo for my superior, Sir.

J III:
Internal superior?

SR:
Yes.

J III:
But if it is for every six months of monitoring, why does it not include the report? 

SR:
The same like this, I just reported it to my superior.

LMPP:
And this was just issued in 2004, this was the request, [inaudible] after being reported to the police.

J III:
If it is like that, what does it mean? 

 [Inaudible]

LMPP:
Witness was investigated on 27 September 2004.

J III:
Was this document made for the purpose of a case, or was there a database before the case begins?  Was it there before the case or was it made for this purpose, as investigations had begun you were ordered to prepare this or what?

SR:
The segmented database [inaudible]. 

LMPP:
You previously said that it was reported periodically to your superior?

J III:
Wait a minute, I also want to ask you a question, you previously said that you have evaluated, it means that you did not measure it by yourself, and also from the reports of…

SR:
PT NMR…

J III:
You evaluated PT NMR, right? So you didn’t examine the water and its tailings, did you?

 [Inaudible]

J III:
Well, so you evaluated only from RKL/RPL. 

 [Inaudible]

J III:
He is on management, if not he will not be involved, he was only …

LMPP:
Are there any other questions? In accordance with her request. Who is ‘she’ in this context?

SR:
Deputy IV for the State Minister for the Environment, I mean Deputy VII for the State Minister for the Environment.

LMPP:
What was her name?

SR:
Masnellyarti Hilman.

LMPP:
So, Mrs. Masnellyarti Hilman asked for these reports?

SR:
Yes.

LMPP:
Was it because the Deputy VII should indeed approve these reports? 

SR:
Yes, because there was a technical team who handled PT NMR.

LMPP:
So from a procedural mechanism, was Deputy VII to accept your evaluations?

SR:
No.

LMPP:
[inaudible] This Mrs. Masnellyarti, was she in accordance with the State Ministry for the Environment’s organizational structure?

SR:
No.

LMPP:
No? So Mrs. Masnellyarti specifically asked for these reports from you?

SR:
Well, Deputy IV also asked for them.

LMPP:
No, that is why you directed these reports only for the Deputy, like you said before, you directed those to Deputy IV…

SR:
A carbon copy.

LMPP:
Yes, [inaudible]

SR:
I do not forget [inaudible] administration.

LMPP:
[inaudible] what was that?

SR:
There was a team, I do not know its name, but it handled PT NMR.

LMPP:
So Mrs. Masnellyarti made a team to handle the PT NMR case in the SMoE? 

SR:
No, she didn’t. It was Deputy VII who made it.

LMPP:
Oh, she didn’t.  Since Mrs. Masnellyarti handled PT NMR she asked you to evaluate the reports, is that right?

SR:
One of them.

LMPP:
One of them, but it is not mentioned here that it was one of them, because it was as per her request. 

SR:
Because…

LMPP:
It was as per ‘her’ request.

SR:
Well, because all RKL/RPL reports were included in our unit.

LMPP:
But this letter was the one that was submitted to this court?

SR:
Yes.

LMPP:
You [inaudible] as per ‘her’ request, there is no ‘Sir’ here, so it means that there was only one person, because Mrs. Masnellyarti had her own team to handle the PT NMR case, so she did it for the other purposes. 

SR:
I do not know.

 [Inaudible]

LMPP:
So this was directed to her, Deputy VII who was not responsible for the area?

J III:
Just ask…

LMPP:
From the organizational structure. [inaudible] has been mentioned like that…

J III:
You can prove it like that then, that this VII was not responsible for the area, right?

LMPP:
Fine.

J III:
Continued?

LMPP:
Well Chairman of the PoJ, I continue. Witness, again concerning your evaluation results, I have said when I went up front to ask, but now I want to ask another question, so with respect to number 8 in the Minutes of Investigation, from the police and from your answer, there was a quarterly period in 2000 and so on, you have said before but please clarify this, where did you quote it from?

SR:
The RKL/RPL reports.

LMPP:
The RKL and RPL reports, are you sure that you have correctly quoted that RKL/RPL?

J III:
Then let’s relate PT NMR’s RKL with… 

LMPP:
That’s right, I will show it to the Chairman of the PoJ whether you are sure that you have quoted the correct one, because this matter also appears in the indictment, exactly the same, so your explanation here is mentioned on the indictment, on page 6, I want to ask you now before the court because you have taken an oath that you will say the truth and be honest.  Is it right that this is your quotation from the RKL/RPL?  

SR:
Yes.

LMPP:
Well, I will show it to the Chairman of the PoJ up front, please help… one by one, Chairman of the PoJ, these are only several examples, mentioned as the period of 14 September 2000, that the Cu exceeded the quality standard with measurement results being 1.3 mg per litre. Now I will open the RKL/RPL on this date.  Show me how much the standard is for Cu.

J III:
Ask this first, is this the RKL that you evaluated, from PT NMR? 

LMPP:
This is the RKL/RPL, or maybe if…

J III:
There is another RKL?

LMPP:
Can we get the other RKL.

J III:
I’ll try this one, please see this.

X:
14 September 2000?

LMPP:
Yes. This also appears in the indictment of 14 September 2000, therefore on 14 September as per [inaudible] this was taken from the Minutes of Investigation, it exceeded the quality standard of measurement, sorry, the result was 1.3 mg per litre, let’s open the RKL/RPL, this is the RKL/RPL, how much is the Cu?     

SR:
0.1.

LMPP:
0.1 is not the same as 1.3 mg, so you were wrong, weren’t you? Let’s look at it again one by one, the next one, in the Minutes of Investigation here, 14 September, that 22, please see that, how much is stated? Please see that, on 30 August, please read your explanation first. 

SR:
30 August 2000, Hg exceeded the quality standard, measurement result: 32.8.

LMPP:
32.8

SR:
Yes [inaudible]

LMPP:
We open the RKL/RPL now and also the indictment…

X:
[inaudible]

LMPP:
Yes, that’s fine, let’s see that too, okay, please read.  What is the standard?

SR:
1.8.

LMPP:
Is it the same like you said?

SR:
The same like the one mentioned below. 

LMPP:
Please [inaudible]

SR:
Below.

LMPP:
Please open the RKL, what exceeded? It doesn’t correspond with the one below, right? This is what becomes the document now and quoted from the indictment, using copy paste method.

J III:
Which one?

LMPP:
It is on 30 August, 30 August 2000.  Hg exceeded the quality standard, measurement result: 132.5 micrograms per litre.  This is according to this, because it is quoted from his explanation, he said that it was according to RKL/RPL, now let’s open RKL/RPL for that period, now please see that, on 30 August, how much is it? 

SR:
[Inaudible]

LMPP:
1.8, read it first,

SR:
1.8.

J III:
This is 3 months after 31 August?

LMPP:
30 August.

J III:
30 August, not 31 August, this is 31, right?

LMPP:
The one below, he used the one below. For 30 August, we see that because it is mentioned here, can we continue this Chairman of the PoJ? There are still many more.

J III:
[Inaudible] only mentions six.

LMPP:
Yes, this is only for, there is more on 14, 15 and 22 and so on, this is different.

HK II:
How it can be different?

SR:
Well because I…

J III:
On purpose or not?

SR:
No, it is only because of my limitation. There were so many data…

LMPP:
[inaudible] because of your limitation?

SR:
Yes.

LMPP:
Well, you are a scholar.  Even a scholar can make mistakes and admit his mistakes, right?

SR:
Yes.

LMPP:
Fine.

PP2:
Continuing, PoJ, the court cannot conclude and state that this man is guilty or not guilty, we take this man to court as a witness not as the accused, thank you.

J III:
I mean he is wrong in his analysis not…oh, never mind.

LMPP:
Wrong analysis and he is a scholar, a scholar, isn’t he?

PP2:
But he has mentioned that he is a scholar, maybe …

J III:
Let’s forget it, everyone can make a mistake, including the Chairman of the PoJ, the PP and also the Legal Counsel, everyone can make a mistake.

LMPP:
Everyone can make a mistake and I think this witness is a gentleman, Chairman of the PoJ.  Thank you, I will continue.  Witness, back to the aforementioned Ministerial Decree, you previously said about a ‘universally’ applied regulation, what does it mean? 

SR:
Oh, it is for industry.

LMPP:
You mean a ‘universal’ regulation for industry?

SR:
Other than those regulated in Attachments A and B.

LMPP:
Other than those regulated in Attachments A and B.  The Ministerial Decree contains Attachments A and B, we needed to clarify that. Okay, this is for industry. In the Ministerial Decree, I will show again the article that does not mention mining, nor tailings.  We will see in Attachment C.  So it is excluded in Attachment C.  Well, in the article for Ministerial Decree Number 51 of 1995 which you have mentioned, the ‘universal’ provision provides like this. The quality standard of liquid tailings of industry, so it means this can be applied for this industry, please read number 1, look at that, caustic soda, chlorides, metal plating, leather tanning, palm oil, pulp and paper, rubber, sugar, tapioca, textile, nitrogen fertilizer, ethanol, monosodium glutamate, plywood… 

 [Recording interrupted] 

LMPP:
Is it mentioned there that it can it be applied for mining? 

SR:
No.

LMPP:
Nothing, therefore what is mentioned as Attachment C is for…

SR:
It is not mentioned, but Attachment C still applies to that.

J III:
In Attachment C, ‘universal’ provision that applies for all industry does not mention mining industry. So Attachments A and B mention one by one specifically while Attachment C it is not specific. That is what was meant with ‘universal’, it meant all industry whatever industry that is.

LMPP:
No, there is no definition in Attachment C, Your Honour, this is what is included in Article 2, let’s open Attachment C.  

J III:
Please see whether Attachment C mentions all industry?

LMPP:
Nothing, only the quality standard.

J III:
Have you ever seen Attachment C?

LMPP:
This is Attachment C, Chairman of the PoJ.

J III:
Is it right that that is Attachment C?

LMPP:
Or the regulation can be taken to the front, it is also here, or in this display.

J III:
Just Attachment C. It does mention a ‘universal’ provision that applies for all industry.

LMPP:
This is the parameter, it is in Article 2 paragraph 1.This is the scope and this is the parameter and the units are no longer provided here, Chairman of the PoJ. 

J III:
What you said before, that Attachment C was used as measurement for all branches of industry, the ‘universal’ provision that you mentioned. How can you explain that with respect to this Attachment C your opinion can be considered correct?  

SR:
If I am not wrong in Article 1 there is the definition of industry, which is anything that processes raw material into more valuable material.

J III:
But in this, this Annex C, can a conclusion be made that it applies for industry, how come?

LMPP:
Perhaps we can bring the regulation to the front.

J III:
Fine, please bring the regulation here. Yes, this Attachment C appears mysterious. What does it mean, where is the sentence of that ‘universal’ provision? 

 [Inaudible]

LMPP:
For industry, it is stipulated in Article 2 which was shown to the Chairman of the PoJ, the quality standard of liquid for industry here is in Article 2. That is not included in what was read before.  Then Article 3 states that “After the Minister consults with other Ministers and/or the leader of a relevant non-departmental government agency to determine the quality standard for liquid tailings for the type of industry other than those referred to in Article 2, paragraph 1.”   

J III:
So it was those not referred to?

LMPP:
So those not referred to must be determined by the Minister after consulting with other Ministers and that has not…

J III:
So it is not like, to those not referred to in this regulation, Attachment C applies. That is not the content?

LMPP:
This is the parameter for Article 2, this is Attachment C. So the parameter that is used is in Attachment C of the regulation.

J III:
Oh, let’s try each of them.

PP4:
And which stated this…

LMPP:
There is no mining in the type of industry stated here.

PP4:
[inaudible] included in industry as the economic activity that processes raw materials, base materials, manufactured or semi finished goods to become goods that [inaudible].

LMPP:
Read Article 2 paragraph 1, “the quality standard of liquid tailings is for industry types 1, 2, 3, 4” that is what we read before.

PP4:
But that is Attachment A, all of that was in A and B, but there is an Attachment C now.

LMPP:
Please see this third one. After the Minister goes for consultation, other than the types of industry referred to in Article 2.  Because an attachment cannot serve as legal basis, wait, can an Attachment serve as a legal basis? That is not the regulation, PP.  Is it all right?  Oh we will see later, right.  

J III:
Please don’t quarrel. Well, that is about interpretation, please interpret on severally your own. 

LMPP:
Well, I think it is enough for the time being, Chairman of the PoJ, thank you. 

J III:
Legal Counsel of Accused II.

PS:
Your Honour, with PoJ’s permission, we continue with the questioning. Witness, previously at the beginning the questions the PP touched the subject of the AMDAL Commission.  Do you know the function of the AMDAL Commission?

SR:
Yes.

PS:
What?

SR:
To carry out an evaluation on the AMDAL document.

PS:
About what?

SR:
Evaluation.

PS:
What evaluation?

SR:
Of the AMDAL document.

PS:
Did they give their decision on the AMDAL document? 

SR:
No.

PS:
I read the regulation, Decree of the State Minister for Environment Number 41 of 2000, in Article 6, perhaps the PP also wants to read it, “Evaluation Commission on Environmental Impact Analysis of Regency and Municipal have duties to evaluate an application framework of the Environmental Impact Analysis, the management plan for environment and the monitoring plan for environment.” Are these also included as duties of the Central Environmental Impact Analysis Commission? 

SR:
There is regency, province and central levels...

PS:
My question is, does the central commission also perform those tasks?

SR:
Yes.

PS:
Fine, it means, did the AMDAL Commission have to make the decision on what has been analysed?

SR:
It gives recommendations for decision-making.

PS:
Those recommendations are the commission’s decisions?

SR:
Yes.

PS:
Right, I want to make you feel comfortable in this matter, your statement was correct. It is regulated in Decree of State Minister for Environment Number 42 of 2000.  The second point states that “each member of Central Environmental Impact Analysis Commission has the authority to make a decision for the institution or organization or community that it represents,” do you know about that?

SR:
Oh, that regulates representatives, so representatives who sit as members of the commission are from the echelon that can make decisions. 

PS:
Yes, but you know that they make their decisions in that manner?

SR:
Yes, their decisions are embodied as a recommendation.

PS: 
Fine, PP previously asked you whether or not a RKL/RPL was made by PT NMR, reported by PT NMR, and you said that it was.  My question is, did you also analyse that towards other companies or only towards PT NMR? 

SR:
I evaluated RKL/RPL reports which came into my unit.

PS:
Including PT NMR?

SR:
Yes.

PS:
And they also made their own RKL/RPL and submitted it to your institution as a carbon copy?

SR:
Yes.

PS:
So that is a common and usual thing. If a RKL/RPL report are required from both industrial and mining companies, can they use the laboratory known as ALS Bogor?

SR:
Yes.

PS:
Is ALS Bogor accredited?

SR:
I don’t know.

PS:
You don’t know, you received a report and you do not know its validity?

SR:
There is another unit which conducts validation and accreditation?

PS:
Yes, but you should know whether this report is valid or not. Because in Decree of the Head of the Environmental Impact Control Board Number 113 of 2000, there is something like an order that every environmental laboratory is required to use an accredited laboratory, is that as an obligation in the environmental field?

SR:
Yes.

PS:
So the regulation is complied with and deemed valid? 

SR:
Yes.

PS:
When you received PT NMR’s RKL/RPL, did you see whether they used ALS Bogor as laboratory?

SR:
Sometimes such is not enclosed.

PS:
Which one is not enclosed? When is it not enclosed and when is it enclosed? 

SR:
I forgot.

PS:
You were talking about tailings before, before there was the State Minister for the Environment Sonny Keraf’s letter Number 1456, was there any regulation from any Minister that describes what tailings are?

SR:
I do not know.

PS:
Don’t know?

SR:
No.

PS:
Please know that for the next question. That is provided in Decree of Minister of DEMR No. 1211. The previous witness said that in 1995 it was mentioned, “tailings are sewage products of the manufacturing process.”  This is for your information, and it is also regulated in Article 21. Witness, you previously stated that you have seen the RKL/RPL reports and you talked about the quality standard. What is the standard that you have used? Was it a legislation standard or only in accordance with your estimation as a person who is not a legal expert?   

SR:
I am not a legal expert but I use the reference that was used in the RKL/RPL reports. They stated that the standard was the State Minister for the Environment’s letter No. 1456.

PS:
It means that your own department does not have a standard, in other words, it only used what is written in RKL/RPL reports from the initiator, in this case, PT NMR. 

SR:
My unit does not issue tailings standard.

PS:
Your unit does not issue tailings standard. Previously you have said that there were standard excesses if compared with Ministerial Letter No. 1456 from Mr. Sonny Keraf. After you gave a note or something like that to your superior, did your superior send a letter to the technical department, the department that handled these matters pursuant to Law Number 23 of 1997. Which department handled this matter?    

SR:
I do not know.

PS:
You don’t know, so you did not want to know how the implementation of your recommendation developed? 

SR:
I do not know.

PS:
And you did not follow the progress, checking whether the result was implemented or not, whether the recommendation was approved by your supervisor or not, that is called a memo.  A memo from a subordinate to a superior or an official note or something like that?  Didn’t you follow its progress?

SR:
There was another unit that handled it, my unit was only a supporting unit.

PS:
There was another unit; previously you mentioned it when we touched on the subject of Ministerial Letter No. 11, July 2000, Sonny Keraf’s letter.  I heard before that you said the results of the ERA study were for obtaining the final quality standard.  I want to correct this or you can correct it, because if what you said was wrong, there is a sanction.  I will show you again whether this letter mentioned that there would be a final quality standard under this letter, whether it has been written in this letter No. 1456, Sonny Keraf’s letter. 

SR:
Tailings provisions for tailings disposal is determined after the ERA study is completed; as far as I remember the wording was like that.

PS:
Very well, I ask the Witness to read the letter himself, Your Honour.

SR:
Further provision on the quality standard and tailings disposal to Buyat Bay by PT NMR, will be determined pursuant to the assessment result in paragraph 3.

PS:
So, the decision wrote provision, not quality standard.  Did it state whether the quality standard was final?

SR:
I do not know.

PS:
Oh, you do not know.  So your statement saying final was not true according to the letter?

SR:
Further decision, whether or not that is final doesn’t matter?

PS:
So you revoke the word final that you used earlier.

SR:
I do not.

PS:
I taped today’s hearing.

SR:
Fine, I revoke the final, I’ll change it to further provision.

J III:
The use of the word final is inappropriate, is that right?

SR:
Yes.

J III:
You interpreted it as such but the use of the word “final” is inappropriate, is that right?

SR:
Yes.

J III:
There was no final term there?

SR:
No.

PS:
You also said that this, I remind you once more if you do not know then say you do not know, do not ever guess.  You said that SMoE rejected the ERA study, I ask, if you keep this up, I am going to ask this to be determined as a false oath.  My question, was there a letter from the SMoE which rejected the ERA study or which declared that it was not acceptable?

SR:
I do not know.

PS:
That is right, so please do not say rejected, you mentioned earlier there was a statement letter of rejection, do you want to revise that to I do not know?

SR:
Yes, I do not know.

PS:
Please record, Your Honour, that he revised his statement.

J III:
Anything else?

PS:
Just a little bit more, Your Honour, the Witness has come all the way from Jakarta.  You said that you have inspected the site or the mining area?

SR:
Yes.

PS:
When was that, when did you do it?

SR:
In 2000.

PS:
In 2000, just once?

SR:
Yes.

PS:
Isn’t it true that the regulations oblige you to routinely carry out monitoring?

SR:
There were other units that carried out the monitoring.

PS:
Do you know whether other units carried out the monitoring or not?

SR:
I do not know.

PS:
So you also did not want to know whether the mine’s development has satisfied the requirements while you received the result of RKL/RPL?

SR:
Yes, my duty was to evaluate the RKL/RPL in this system.

PS:
Very well, that was an honest confession, let it be like that.  Did the RKL/RPL continue or not?  In a provision of Government Regulation No.27 of 1999, Article 16 paragraph 2 it is stated that “every plan submitted by a planner of an agency covering the business or by the responsible person of the environment, must submit its response, approval or rejection”, it says there “approval or rejection.”  My question to you is, have you ever seen a letter from your agency that stated “we reject the RKL/RPL of PT NMR”?

SR:
Pardon me, please read the Article in full.

PS:
Okay.

J III:
Actually, it is not necessary to be read, to the extent of your knowledge, do you know if the RKL/RPL of PT NMR was rejected?

SR:
Ee…

J III:
To the extent of your knowledge.

SR:
The AMDAL document and the RKL/RPL are one, at that time the commission was the Department of Energy and Mining.

J III:
No, meaning, your agency, the SMoE, did it ever reject?

SR:
No.

J III:
Or viewed that the RKL/RPL were inaccurate. Did it ever, to the extent of your knowledge? if you do not know please say you do not know.

SR:
I do not know.

PS:
Yeah, you better say that rather than wasting time.

SR:
True.

PS:
So you did not know how your agency responded to the RKL/RPL, whether it rejected or approved it. The limit was 75 days, Witness.  Thank you, Your Honour.

J III:
Enough?

LMPP:
There are still some more, Sir.

J III:
There are still some more?

MK:
Thank you PoJ, there are still some more questions.  We proceed.  Witness, do you know the physical form of tailings?

SR:
Yes.

MK:
What does it look like?

SR:
Fine grains in dark brown colour.

MK:
So is it like sand, or clay, or mud?

SR:
More like mud.

MK:
More like mud.  Are you aware of proper, a program from your department, the SMoE named it proper.  What is this proper?

SR:
Proper is an evaluation performance program for environmental management in industry.

MK:
Proper is an evaluation performance program for environmental management in industry, is that per year, per two years, per month?

SR:
Per year.

MK:
Per year, is there an award given out to the best performer?

SR:
There is.

MK:
Is there a category for the award?

SR:
There is.

MK:
Can you name them please?

SR:
There is black, red, blue, green and gold.

MK:
There is black, red, blue, green and gold.  Which one is the highest?

SR:
The gold.

MK:
The gold is the highest.  Was there a proper evaluation for this year, 2005?

SR:
Yes.

MK:
Were you involved in this proper or not?

SR:
Um…

MK:
Were you involved in the proper team or not?

SR:
I was not, last year.

MK:
You were, last year.  Okay, I ask for the 2004 proper, how many companies were in the black list?

SR:
Last year I was involved, this year I was involved.

MK:
Oh this year, back to my original question, how many were in the black list.

SR:
This year’s is still under evaluation.

MK:
Oh, you said there already was.

SR:
Yes, this but this year’s is still under evaluation.

MK:
Last year, to your knowledge, how many companies were in the black list?
SR:
I do not remember.

MK:
Oh you do not remember. Perhaps from the black or red list, the companies listed in the black or red list, were there any brought forward for a hearing of a criminal case, to your knowledge?

SR:
I do not know.

MK:
You do not know.  In working, do you often cooperate cross-sector with other departments?

SR:
Cooperate, yes.

MK:
Do you know how many mining companies operate in Indonesia?

SR:
I do not know.

MK:
You do not know, did the cross-sector include the DEMR or not?

SR:
One of them.

MK:
But you do not know how many mining companies there are in Indonesia?

SR:
Yes.

MK:
Witness, do you know how many mining companies have AMDAL in Indonesia, how many in total?

SR:
I do not know.

J III:
You do not know.

MK:
You also do not know, so you do not know how many reports their quarterly RKL/RPL.

SR:
We record those who reported.

MK:
Recorded.

SR:
Yes, I forgot how many, but we recorded them.

MK:
Did all of them submit their RKL/RPL for evaluation?

SR:
No.

MK:
Not all reported, then, if they did not report, would the SMoE warn them or let them be or what?

SR:
We usually send them a letter to make the report.

MK:
Okay, so PT NMR always reported its RKL/RPL, to your knowledge?

SR:
Yes.

MK:
Have you ever seen or experienced personally a person coming up to you [saying], Witness, please beat me up, I brought a stick, would you please beat me up?”

SR:
No.

MK:
Never, so Witness, in PP’s question it was stated that the one who conducted the sampling was the company, the one who sent to the lab was the company, the one who made the RKL/RPL was the company, it was the same as the company coming up to you with a stick to beat it up, right.  If a company wanted to manipulate facts …

PP4:
Interruption, PoJ.

J III:
Now let us put it this way, so that this will not go too far, I can see that if this is carried on it will be out of topic so please do not…

MK:
Okay, I revoke my statement, PoJ.  Next, you said that Ministerial Decree of the SMoE No.51 is a ‘universal’ provision, right. If the universal provision applies to all companies, if …

J III:
This is using a metaphor.

MK:
Correct, with the assumption that it applies to all industries, why was Decree of the State Minister for the Environment No.1456 issued when the universal provision applied to all industry?

SR:
I do not know.

MK:
You do not know, okay, perhaps this is all from us.

J III:
Finished?

HT:
Just one, Your Honour.

J III:
One and a half is all right [laughs].

HT:
The last question, perhaps I am pointing to the Witness’ statement in the Minutes of Investigation No.8 of the last paragraph for the seawater quality, where you explained that the amount arsenic in the seawater has exceeded standard quality.  The parameter used was Ministerial Decree LH No.02/MenKLH/1988 dated 19 January 1988, then the arsenic quality standard of 0.01 was used, correct?

SR:
Correct.

HT:
Correct, I have in front of me, the said Decree of the State Minister for the Environment, I am seeing the attachments on seawater quality. If I take a look at the seawater quality, what is suitable for PT NMR is seawater quality standard for mining and industry. In view of that provision, the number is mentioned as 0,05.  Where did you get the number 0,01?

SR:
Pardon me, may I see the Ministerial Decree?

HT:
Okay.

J III:
Show it.

 [Decree of the Minister of State of the Environment No.02/MenKLH/1988 was presented to the Witness]

 [Recording stopped]

SR:
The seawater quality for sea biota, attachment 7, this one.  

HT:
Did you read that?

J III:
The sea biota?

SR:
Yes.

J III:
What is As?

HT:
Can you please read it in full.

SR:
Seawater quality standard for fish farming.

J III:
What is this As, Arsenic right?

SR:
Arsenic.

J III:
So for arsenic the parameter is 0.01, right?

SR:
Right, in Attachment 7.

HT:
Okay, my question is, why was a fish farm used as the parameter for mining, mine disposal, when there was a regulation that applied for mining?

SR:
The quality standard used was the quality standard for the sea, not for a mine.  The quality standard of ambience at sea.

J III:
Hmmm.

HT:
Hey, this does not say so, the regulation stated seawater quality standard for mining and industry, seawater quality standard?

SR:
That is effluence.

HT:
I do not understand, please explain what that is?

SR:
Please show it to me, Sir.

HT:
Okay.

 [Decree of the Minister of State of the Environment No.02/MenKLH/1988 is shown to the Witness]

SR:
Seawater quality standard for mining industry, raw materials and process. So it is for the raw material, Sir, and the process, not for the disposal.

J III:
Oh I see, that is the basis and you remain with your statement?

SR:
Yes.

J III:
Okay then.

SR:
And it was used that in RKL/RPL report. He used that.

J III:
So he got the basis from there, the disposal to sea.

HT:
Okay, I will not debate this any further, but do you know that the Decree was later revoked by Decree of the State Minister for the Environment No.03/MenKLH/1991?

SR:
Yes, in my Minutes of Investigation for 1991 to 1996, 1996 to 1997, Sir.

HT:
Yes?

SR:
Yes.

HT:
So it was no longer applicable?

SR:
What was revoked was…

HT:
When you, in 1991?

SR:
So the one for seawater had not been revoked, it was revoked by Ministerial Decree No.51 regarding seawater quality standard in 2000.

HT:
Okay, I read, with Government Regulation No.20 of 1990 regarding seawater contamination control (State Gazette year 1990 No.24, supplement of State Gazette Article 3409) being applied, the provision of seawater quality standard of Decree of the Minister of State of the Environment No.02/MenKLH/1988 regarding the stipulation of quality standard of the environment dated 19 January 1988 was declared revoked, what was it?

SR:
I do not know.

HT:
Okay, you do not know, this is all for the time being, Chairman, thank you.

J III:
That is all?

LMPP:
There is one last thing, Chairman.

J III:
One last, hahaha.

LMPP:
That was only the half of it, Sir.

J III:
Oh, this makes it one full question, hahaha.

LMPP:
Because it is based on the Witness’ previous answer, I want to confirm that there was a permit from the Minister on PT NMR’s tailings placement.  That is what I heard correctly, right?

SR:
Yes.

LMPP:
There is.  The permit from the Minister was contained in what, what were you referring to?

SR:
A letter, I did not say permit, but the quality standard was in the Letter of the Minister of LH No.1456, the tailings quality standard.

LMPP:
I said earlier what I stated here is the permit which you, that the tailings placement of PT NMR was the permit from the Minister, which I wrote down here.  That is what I want to ask you now, is your statement correct?

SR:
As far as I remember, I only said that the quality standard for tailings of PT NMR is Letter of the Minister of KLH No.14586.

J III:
So the approval was from?

LMPP:
1456?

J III:
You have never mentioned the approval earlier, that there was approval from the Minister regarding PT NMR’s tailings disposal to sea, have you ever known about it?

SR:
Pardon me?

J III:
That was in the questions.

LMPP:
There was, I want [to know], is it true you said that?

J III:
Who knows, maybe we misheard you.

SR:
I forgot, as far as I can remember evaluation of RKL/RPL report used the quality standard stipulated by the Letter of State Minister for the Environment No.1456.

LMPP:
Oh so this letter 1456 in my hand, this 1456, so this is what you used to measure the quality standard, this letter. So in other words, this letter is applicable?

SR:
Because it was used in the RKL/RPL report, depending on that letter.

LMPP:
So this means it is applicable because it was used, including by the RKL/RPL, right?

SR:
Yes.

LMPP:
Okay, this is what you used to say compliance, in these statements, in this letter, correct? Do you see other parts of the paragraph in this letter?
SR:
Yes.

LMPP:
In here, does it say you are permitted to dispose tailings waste?

SR:
I forgot.

LMPP:
Please read the first paragraph.

SR:
“In relation to your letter number as such we hereby inform that you are allowed to dispose tailings which you produced to Buyat Bay, subject to the following; 1. tailings waste and so on with debit of 500 m3 must satisfy the quality standard as follows…”

LMPP:
Okay, so the first paragraph, what does it say on approval, please repeat.

J III:
Allow, allowed.

LMPP:
Allowed?

SR:
Yes.

LMPP:
So this means that this is a part of the measurements you used?

SR:
Yes.

LMPP:
Okay, now, in this letter, to measure the quality standard, is it daily or monthly?

SR:
Cannot exceed the quality standard.  That is the main point.

LMPP:
Hold on.

SR:
It is stipulated not to exceed the quality standard, it must satisfy the quality standard.

LMPP:
You mentioned that this was the one used in the RKL/RPL?

SR:
Yes.

LMPP:
I want to show you the RKL/RPL to you. In there, it stated a monthly average.

SR:
It should satisfy the quality standard, exceeding even just a little is not allowed.

LMPP:
Okay, we move forward to the Witness, please present to the Chairman, inside the RKL/RPL, it was mentioned that the measurement was a monthly average, the same as the first Witness.

PP3:
Pardon me, because the RKL/RPL is evidence, it is best to present the evidence.

LMPP:
Please, take it.

J III:
Please, take that one, who knows it may be different from this.

PS:
Please, take it, we have nothing to hide, no lies between us.

SR:
This is PT NMR’s report, so this is PT NMR’s interpretation, so what was stipulated in here is that it should not exceed the quality standard, at all times it may not exceed the quality standard.

J III:
But the report is different.

LMPP:
[inaudible] specifically regarding the monthly estimation?

SR:
We viewed that it was not allowed to exceed the daily quality standard.

PS:
Was daily written there?

SR:
This does not say monthly either.

PS:
So you are of the opinion to say daily?

SR:
Satisfies quality standard, it must satisfy quality standard.

PS:
But the letter did not say so, right.

LMPP:
No, this is the monthly average, conducted every 2 hours.

J III:
Up and down, up and down.

LMPP:
It was taken every 2 hours, so it is not because it was taken every 2 hours, but then it is monthly to see the quality standard because RKL is sent every 3 months.  

SR:
[inaudible].

LMPP:
Yes, every 2 hours and it was conducted every 2 hours, so average for compliance was taken monthly.

SR:
Must not exceed the standard quality.

LMPP:
Correct, that is correct, the must-not-exceed-the-standard-quality statement is correct, my question is, to measure the quality standard, is it every 2 hours, is it daily, is it monthly, is it quarterly, is it in a semester?  Because the mining book stated 6 months.

SR:
The obligation to report is 6 months.

LMPP:
The obligation to report is 6 months, there should be a ratio, if it is 6 months, why is it measured daily?

SR:
It should not exceed quality standard at all times, eh, it must satisfy quality standard, it must not be averaged.  

J III:
Where [does it say] at all times, where is the regulation.

PS:
Is there a prohibition to average it?

SR:
The quality standard.

PP3:
If we focus on satisfying the quality standard, there will always be a conflict, it will never be within that.

J III:
To satisfy the quality standard, was it measured per 3 months or 6 months or daily, so how do you interpret it?

PS:
Please also ask this, you used microgram per litre for the concentration?

SR:
Milligram per litre.

PS:
Milligram per litre.  Litre is for water measurement or for solids?

SR:
Water.

PS:
Water measurement.  Tailings are solid or liquid?

SR:
There is a fraction of solid and a fraction of liquid.

PS:
So it is not clear whether this is for water or solid?

SR:
This is for liquid.

PS:
For liquid fraction, meaning that the tailings do not need to be measured?

SR:
No, it can’t be measured 55,000 meter cubic per day.

PS:
Yes, but you said earlier per litre.

J III:
The tailings are solids, right?

SR:
The tailings contain solid parts, yes, mud. So what was measured was the liquid because the concern lies in the liquid part.

LMPP:
I continue, with regard to the proper [program], the proper that was discussed earlier. Proper is compliance. Is it measured in daily average or monthly average.  The proper issued by the SMoE?

SR:
The average of every incoming data.

LMPP:
Yes, did that require daily or monthly averages?

SR:
Every data.

LMPP:
Surely not every single data.

SR:
Every data that was retrieved.

LMPP:
Yes, every data, but was it daily or monthly average that made them earn black, red, green, my question is on the proper?

SR:
Yes.

LMPP:
Was it daily or monthly average?

SR:
Every data, data at all times must not exceed the quality standard, there was no average.

LMPP:
No average.

SR:
Yes.

LMPP:
So, 1 or 1000, the same.

J III:
So the team checked every day, meaning that for 6 months they were there to check?

SR:
The data was from them, but we took the sample.  If the sample exceeded the quality standard, it will be considered.

J III:
Yes, so basically the RPL/RKL is subjective from the company’s [view], because you never checked by yourself whether the RKL/RPL was trued or not, we don’t know.

PP4:
Yes, that is so, Sir.

SR:
We took samples for the proper, Sir.

PP4:
The ‘proper’ and the RKL/RPL are different, Sir.

SR:
Different program, Sir.

J III:
Oh, the proper is not just quarterly reports, but you can also directly [check] at any time?

SR:
Yes.

LMPP:
We will later present that the proper is roughly on a monthly average basis.

SR:
No, perhaps the interpretation was that it exceeded quality standard, but due to guidance there was an opportunity for it to fix it.  There were notes of the supervision officers.

LMPP:
The DEMR said average per month, so this means that you have a different opinion from the DEMR?

SR:
Yes, the proper came from SMoE.

LMPP:
Regarding the quality standard, the average was daily, monthly, quarterly or semesterly.  Earlier when you proposed a witness from the DEMR, he said monthly, meaning you have a different opinion from him?

SR:
Yes.

J III:
Is that half of it?

LMPP:
Very well.  Enough from me, Chairman.

J III:
We allow the Defendant for any question or opinion on the Witness’ statement.

SR:
Nothing, PoJ, thank you.  Oh I apologise.

J III:
Hahaha.  I asked, does the Defendant wish to express his opinion to your statement, or to ask questions.  Please.

PS:
He feels he is the Defendant.

RBN Questions & Comments
RBN:
I have few questions first, ok?  You evaluated many RKL/RPL, including those of other mining companies.  Is that correct?
HS:
You evaluated many RKL/RPL, including those of other mining companies.  Is that correct?
SR:
Yes.

HS:
That’s right.
RBN:
I know no other mining company that has to comply or is complying or trying to comply with Ministerial Decree No.51.  Could you give me an example of some other mining companies which apply Ministerial Decree No.51 to their tailings?

HS:
I know no other mining company that has to comply or is complying or trying to comply with Ministerial Decree No.51.  Could you give me an example of some other mining companies which apply Ministerial Decree No.51 to their tailings?

RBN:
For tailings.
HS:
Pardon?

RBN:
For tailings.

HS:
For tailings, can you mention which companies applied that?

SR:
Yes, not for tailings.

HS:
None for tailings.

RBN:
Okay.
SR:
Although one does exist now, I do not know whether there were any at that time.

HS:
Now there is, but before not.
RBN:
Ok, also, do you know most companies, when you are evaluating their RKL/RPL’s most companies report on a monthly basis and most report only monthly numbers is that correct?

HS:
Do you know most companies only report monthly and on a monthly basis, is that correct?

SR:
Oh, no.

HS:
No.

RBN:
No, so what did he mean?

HS:
What did you mean by no?

SR:
They report after an inspection.  Every sample retrieving is reported.

HS:
Oh, they report every sample-day.

RBN:
Ok, I just, in conclusion, number one is one more thing, do you have those diagrams to his testimony?

LMPP:
Yes.

RBN:
In your Minutes of Investigation you stated very selectively that we had 5 parameters that were taken.

HS:
In your Minutes of Investigation you stated clear numbers, directed, those that you selected.

RBN:
The total number of samples was 502.
HS:
The total number of samples was 502.

RBN:
And the red lines represented Law No.88, as related to mines coastal waters.

HS:
And the red lines represented regulations that were in accordance with the law, parameters for standard quality on coastal waters.

RBN:
And I see no parameters that fall below or above that line.

HS:
And here I see no parameter that is above that red line.

RBN:
And if you average the arsenic in Buyat Bay with a monthly average this is what it would look like, even lower.

HS:
And if you average the arsenic in Buyat Bay with a monthly average this is what it would look like, even lower than what was shown before.

RBN:
Ok, I will get there and the next slide, and here in your evaluations here is the arsenic which includes 1446 samples average monthly as reporting in the as project tailings discharge permit.

HS:
And here are samples that were taken, 1446 for arsenic and the average we see here is shown in this slide.

RBN:
And I don’t see any of those above either.

HS:
And I don’t see any of those above the red line.

RBN:
And with those numbers of samples you are talking thousands of samples.  We have yet to receive a warning that we were exceeding anything.

HS:
And from thousands of samples that we have taken we have to see whether there was one that exceeded the standard quality.

J III:
Is that included in the RKL/RPL, if not, he would not have known?

RBN:
No, we haven’t had the warning, so can you explain why we haven’t had the warning previously?

HS:
Yes, in that case can you explain to us why we were not given a warning?

SR:
Yes, so what is presented here is a monthly average, whilst what I evaluated was data that existed during each data monitoring.  So this is not allowed, it must satisfy the quality standard as in No.1456.

HS:
We asked, why wasn’t a warning given?

SR:
It was given via Deputy Letter No.533/Deputi LH/2002.

PP4:
Already explained earlier.

HS:
Can you please show us the letter?

J III:
Let us see, was that in the form of a warning, or wasn’t it?

PP4:
The Witness merely did not say warning.

LMPP:
No, please show us the letter, was there a warning in the letter.

SR:
I was responding to the warning, so I repeated the word warning.  There was a letter from the Deputy regarding tailings that exceeded the quality standard.

PP4:
So it was not a warning, merely a letter.

J III:
Very well, it will later be an evidence or else, whether it was a warning or…

LMPP:
It says recommendation in there, right.

PP4:
In here, regarding the periodical evaluation result, periodical report on the implementation of RKL/RPL which was already discussed earlier.

LMPP:
Okay, that is why it is a recommendation.

RBN:
Ok I guess in conclusion, first of all the Witness did admit that he did not do the average or play with the dailies up until compiling data in August of 2004.

HS:
So first of all the Witness did admit that he did not carry out an analysis of the evaluation until 2004.

RBN:
Ok, and I reject that the arsenic is in the Minutes of Investigation section 2 on marine water quality standard because the standard that should be applied must be for the coastal waters, that states the arsenic concentration is 50.

HS:
Yes, and I reject the amounts that exceeded, as mentioned in part 11 of the standard quality of sea water because that is for coastal areas, that states the arsenic concentration is 50.

RBN:
I also reject the application of daily averages as exceeding in the Minutes of Investigation as inappropriate.

HS:
I also reject the application of daily averages as exceeding in the Minutes of Investigation as inappropriate.

RBN:
I further reject that Ministerial Decree No.51 table C applies to tailings as it is illogical, it lists dry cell battery as industry when it still omits the mining industry as collectable.  Plus, it is technically impossible.

HS:
I also reject the logic that Ministerial Decree No.51 table C applies to tailings. It is illogical that a regulation that applies to dry cell battery as a specific industry can omit mining industry.  Plus, it is technically impossible.

RBN:
Okay, and I reject the statement earlier on by the Witness, that the permit issued by the State Minister for the Environment in the year 2000 was eluded too as because they were in an earlier environmental report.  The request for the permit as was issued in 2000 was under a law in 1997 that stated all discharges to the marine environment needed to have a permit.  It was PT NMR’s initiative to approach the Government to obtain the permit in the year 1999.

HS:
I also reject the statement earlier on by the Witness, that the permit issued by the Minister was because of findings that were found earlier in results of environmental reports.  This request was made by PT NMR so that PT NMR could comply, meaning adhere to Law 1997 that provides that all placements or discharges to the sea area required a permit from the some for a period of 5 years 

RBN:
But it can be concluded from the Witness’s testimony in the Minutes of Investigation that the State Ministry for the Environment used the parameters based on the permit issued by the State Ministry to evaluate the RKL/RPL report of the year 2004.  Therefore, the Government acknowledged that the tailings permit was valid to that period.

HS:
I can conclude from the Minutes of Investigation that the SMoE used parameters that were based on the permit issued by such Ministry to evaluate RKL/RPL 2001-2004. Therefore, the Government acknowledged that the tailings permit was valid during that period.

RBN:
That’s all, thank you.

HS:
That’s all, Your Honour, thank you.

J III:
Okay, I think this is enough for the Witness for the time being.  When necessary you may be will be called again, but enough for the time being.  Please.  We allow the Defendant and his Translator to come forward.  So we only hear 2 witnesses today, right?

PP4:
As such, PoJ.

J III:
So we have finished hearing 2 witnesses for today, the next hearing will be in one more week, after that, we will postpone until January because I am taking my leave.

PP4:
Okay.

J III:
So, have you summoned for the 9th?

PP4:
We have.

J III:
Yes, it is scheduled for the 9th, okay, so we will continue the hearing to examine the witnesses which have not been examined, on the 9th.  The last one for the year 2005 is on the 9th, we will continue in January, so the hearing will be continued on 9 December, with the examination of witnesses that are eligible for examination on that day.

PP4:
The honourable PoJ, in the next stage, we, the PP, will have entered [the stage of] proposing experts, as such we will propose an expert in the next scheduled [hearing].

J III:
Oh, the 9th is for experts?

PP4:
Experts.  This is why we have scheduled some that we will examine, today just 2 [witnesses] took almost the whole day.

J III:
Okay, it is important that every day we [work] to our abilities, we also.. If we are too.. For example, if there are 4 experts I feel it is impossible to examine all 4 because the discussion would be very long.

LMPP:
Second, we have a question, the Minutes of Investigation mentioned factual witnesses, then we heard, if we are not mistaken, that the next hearing will be on experts.  Our question is, is it appropriate according to procedural law, shouldn’t we complete the factual witnesses and then to the experts.

 [Recording stopped]

J III:
…..The factual witnesses area priority, but I thought it did not say that the factual witnesses are completed, if the factual witnesses do not appear, and all the while we are waiting, he is out of town, for example, then we wait to have the factual witnesses completed then proceed with the experts, but the experts also do not appear, I am curious to the PP’s reason as to why?

PP4:
Okay.

J III:
For the time being, we will not complete the other factual witnesses, that is all, but the interpretation of the law…

PP4:
I beg your pardon, PoJ, we meant for next year, we will try for this year. There was an information earlier, we will immediately complete the factual witnesses for this year.

J III:
O I see…

PP4:
Later we will…

J III:
So we will still be completing the factual witnesses on the 9th, perhaps in 2006 we can [start] with expert witnesses, okay PP.

PP4:
True, PoJ.

J III:
That is what I mean, it is their work plan.

LMPP:
Are the names still confidential, Chairman?

PP2:
We go as it has been applied all these time.

LMPP:
The answer is still confidential, it cannot [inaudible]

J III:
The factual witness is still confidential, is that so.  I mean, for the 9th.

PP3:
I think the legal counsels already have the file, you can read it there…

J III:
You can read them there, how many factual witnesses are left.  Perhaps those are the ones that will be summoned.

PP3:
Yes.

LMPP:
But if there is a certainty, why perhaps,  Chairman?  This is like a puzzle.

PP3:
No lies between us…

J III:
Okay, if we are together, sometimes one is afraid that the other would know then the factual witness is influenced, perhaps because of the suspicions, but if you could, PP, if the legal counsels can convince the PP that the factual witness, which will be heard, will not be influenced by the legal counsels, maybe he will tell you, it depends on the legal counsels’ approach.

PS:
Your Honour, actually in view of the regulations and our ethics as advocates, we are prohibited to influence witnesses proposed by the PP, we are not even allowed to meet pursuant to our ethics.

J III:
O, I see.

PS:
No need to worry, PP, this is for us to be more focused, not carrying the 500 kilograms (5 quintals) of file here, and also for the hearing’s good, efficiency.

PP2:
Actually, Counsels, we have also affirmed that they will not be expert witnesses, there are not many factual witnesses left, this does not need to…

PP3:
Factual Witness…

PP2:
Not many factual witnesses left.

J III:
Very well, suit yourselves, that is all, so we will still be examining factual witnesses on the 9th and after that we will go to the expert witnesses, this is all okay, so once more in 2005 on the 9th, we will have a hearing after that in January 2006, so the hearing is continued on December 9th to examine the remaining factual witnesses, a hearing.

 [Hammer knocked]
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