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Press Release

NEWMONT MINAHASA RAYA DID NOT POLLUTE BUYAT BAY: FORMER STATE MINISTER OF ENVIRONMENT, REPUBLIC OF INDONESIA
(Manado, 14 July 2006). The criminal trial proceeding against PT Newmont Minahasa Raya (PTNMR) and its president director, Richard Ness was resumed in Manado with testimonies by former State Minister of Environment of the Republic of Indonesia, Mr. Nabiel Makarim as fact and expert witness and by two experts in environmental and criminal laws. Today’s witnesses confirmed that PTNMR did not pollute Buyat Bay and its surrounding environment and that the company has always complied with prevailing regulations in Indonesia. In addition, the court heard testimonies from legal and environmental law experts that the criminal charges against the company and Richard Ness were incorrect and misplaced.
In his testimony, Mr. Makarim stated that PTNMR always had the proper permits required to conduct mining activities in North Sulawesi.  Throughout his tenure as State Minister of Environment (Juli 2001-October 2004), the government of Indonesia had never issued a warning letter to PTNMR in regards to its environmental practices.
He also emphasized that during his tenure, his ministry carried out two surveys with regards to the environment around PTNMR’s site and never found any evidence of violation of the minimum standard mandated by Indonesia’s environmental laws. The first survey was conducted jointly with BPPT (State Research & Technology Development Agency).  A more intensive study was done in 2004 by a joint integrated team, consisting of representatives from the Ministry of Energy and Mineral Resources, Ministry of Health, Ministry of Maritime and Fisheries, National Police, North Sulawesi provincial government, University of Indonesia, WALHI, JATAM, and others. “The above studies, including the report by the State Ministry of Environment dated 14 October 2004 (www.menlh.go.id/i/art/pdf_109816) concluded that the environment around areas surveyed in Buyat Bay, Totok Bay, Buyat River and Totok River were not polluted,” said Mr. Makarim. 
The Court also heard testimonies by two senior legal experts in Indonesia, Prof. DR M. Daud Silalahi, S.H. and Prof. DR. Andi Hamzah, S.H.  In their testimonies, both concluded that the prosecutors’ charges against Richard Ness and PTNMR were incorrect and misplaced resulting from a misinterpretation and incomplete understanding of the 1997 Law on Environmental Management. 

In his testimony, Prof. DR. M. Daud Silalahi, an expert on environmental law who was closely involved in the drafting of the Law on Environmental Management pointed out to several key principles in the law that were ignored in the criminal case against PTNMR:
· The subsidiary principle and the settlement principle on suspicion of environmental pollution.  The settlement of environmental disputes must firstly consider administrative settlement, civil case and arbitration. Criminal proceeding such as the case against PTNMR should be used as the last resort. 
· The Environmental Risk Assessment (ERA) study has not been stipulated in Indonesian law. ERA study is a scientific review, not a legal product (as claimed by the prosecutor in its filing)

In his testimony, Prof. DR. Andi Hamzah, a renowned criminal and environmental law expert in Indonesia, elucidated on the corporate criminal act as stipulated under the Law on Environmental Management.  In his view, PTNMR as a corporation and Richard Ness as its President Director could not be hold liable for perpetrating a corporate criminal act as neither the company nor its director purposely were actively involved or ordered the criminal act. “As such, I do not see why Rick Ness, as the President Director of PTNMR, and his company should be in court today.” said Prof. Hamzah.
Dalam pandangan Prof. Hamzah, Presiden Direktur PTNMR tidak dapat dikenakan tuduhan telah melakukan tindak pidana pencemaran lingkungan karena tuduhan tersebut tidak memenuhi syarat-syarat undang-undang pidana, seperti adanya kesengajaan dan atau keterlibatan langsung dari yang bersangkutan dalam pelanggaran tersebut.  “Oleh karena itu saya sama sekali tidak melihat alasan Richard Ness, sebagai President Direktur PTNMR dijadikan sebagai terdakwa dalam kasus ini.” Kesaksian Prof. Andi Hamzah. 
In response to today’s testimonies, Richard B. Ness, President Director PTNMR said, “Today’s testimonies further underscored undisputable facts that PTNMR has always been in compliance of all regulations in Indonesia.  Allegation that PTNMR has polluted Buyat Bay is wrong.  Today’s experts also stated that this criminal case was premature and incorrect.”  
*****
Notes:

The three expert/fact witnesses at today’s trial were: 

· DR. Nabiel Makarim – former State Minister of Environment, Republic of Indonesia (2001-2004); former Deputy for Pollution Management, BAPEDAL (1993-1998); Master of Science in Management – MIT (1985); Master of Public Administration – Harvard University (1984) 

· Prof. DR. M. Daud Silalahi, S.H. – Lecturer, Faculty of Law, Padjajaran University, Bandung; former first dean of the Faculty of Law, Padjajaran University; former member of the task force to draft Law on Environmental Management and Environmental Assessment Audit at the State Ministry of Envirionment, Republic of Indonesia. 
· Prof. DR. Andi Hamzah, S.H. – Senior Lecturer at University of Indonesia, Padjajaran University, Trisakti University, Muhammadiah University and Training Center for the Attorney General Office; member of the team that drafted Indonesian criminal law (1983 – today). 
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